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1. INTRODUCTION

In today’s era of globalization, with many multina-
tional companies establishing bases in India, the depu-
tation and secondment of personnel to India is increas-
ingly common. While the business considerations
would generally outweigh the tax considerations, nev-
ertheless various tax and regulatory implications also
merit consideration when planning expatriates’ deputa-
tion to India.

In this article, the regulatory and tax issues involved in
connection with the deputation of expatriate employ-
ees to India and some of the possible tax planning
avenues to minimize the after-tax incidence in India
are considered. Some of the related procedural compli-
ances have also been outlined in this article.

2. RESIDENCE STATUS AND RESULTING TAX
IMPLICATIONS

One of the principal factors governing taxability in
India is the number of days spent in India. The analysis
of the residence status assumes significance in view of
the fact that scope of taxable income in India goes hand
in hand with the different categories of residence status
in India. As such, it is pertinent to understand the con-
cept of residence status in India.

2.1. Residence status

Sec. 6 of Indian Income Tax Act 1961 (ITA) deals with
the provisions of residence and an overview of these
provisions has been outlined below.

Under the ITA, an individual’s residence status is
determined by the number of days the person is physi-
cally present in the country during a fiscal year.1 To
assess the tax burden, the ITA classifies taxpayers as
residents, non-residents, or not-ordinarily residents.

* © Narayan Mehta, Maulik Doshi and Vandana Thakur. The authors’
views are based on the existing provisions of law and its interpretation,
which are subject to change from time to time. No assurance is given that
the revenue authorities/courts will concur with the views expressed herein.
No reader should act on the basis of any statement contained herein without
seeking professional advice. The authors and the firm expressly disclaim all
and any liability to any person who has read this article and of any conse-
quences thereof on the basis of reliance placed on this article.
1. The fiscal year or financial year in India begins on 1 April and ends on
31 March.



Figure 1

2.1.1. Resident (basic conditions)

An individual is considered a resident of India if he/she
satisfies either of the following conditions:
– the individual is physically present in India for 182

days or more during the relevant tax year; or
– the individual is physically present in India for 60

days or more during the tax year, and 365 days or
more during the four preceding tax years.

However, in the following two situations, the criteria
of 60 days as specified in the second condition above
shall be substituted by 182 days:
– in the case of an individual, being a citizen of

India, who leaves India as a member of the crew of
an Indian ship or for the purposes of employment
outside India; and

– in the case of an individual, being a citizen of India
or a person of Indian origin who being outside
India comes on a visit to India in any previous year. 

Ordinarily resident (additional conditions)

To determine whether an individual is ordinarily resi-
dent, he/she must satisfy two additional conditions (in
addition to one of the basic conditions noted in 2.1.1.):
– the individual should have been resident in India

during at least two out of ten years preceding the
relevant tax year; and

– the individual should have been in India for 730
days or more during the seven years preceding the
relevant tax year.

Consequently, an individual who satisfies one of the
basic conditions (see 2.1.1.) and also satisfies both
these additional conditions is considered as “resident
and ordinarily resident” (ROR). An individual who sat-
isfies one of the basic conditions (see 2.1.1.) but fails
to satisfy both the additional conditions is considered
to be “resident but not ordinarily resident” (NOR). 

2.1.2. Non-resident

Individuals who are not residents are considered non-
residents.

2.2. Tax implications for different categories of
residence

The tax implication based on the different residence
categories is as shown in Figure 2.

Figure 2

Thus, an ROR is taxable in respect of global income as
opposed to an NOR and non-resident, who are liable to
tax only in respect of India-source income. “Global
income” would mean any income which is earned or
received anywhere in the world, whether in or outside
India. Therefore, subject to the provisions of the rele-
vant double taxation agreement (DTA), any interest,
dividend, rent, etc. earned by a deputed employee in
his/her home country would be liable to tax in India
once the employee attains the status of ROR. Conse-
quently, suitable planning needs to be done to ensure
that there is no double taxation on global income in
India as also in the expatriate’s country of domicile
where he/she may also be regarded as a tax resident. 

However, generally expatriate employees deputed to
India would be NOR for the first two years of their stay
in India. As per the provisions of the ITA, individuals
who are NOR would be liable to tax only on their
India-source income. India-source income would
mean income that accrues or arises in India or is
deemed to accrue or arise in India. According to Sec.
9(1)(ii) of the ITA, income chargeable to tax under the
head “salaries” is deemed to accrue or arise in India if
it is earned in India. Salaries payable for services ren-
dered in India are regarded as income earned in India.
Further, any salary payable for a rest/leave period,
which is preceded and succeeded by a service in India,
is also regarded as salary earned in India. All in all, for
the first two years when the expatriate employees are
regarded as NOR, they would be taxable only on their
India-source salary income. 

3. SHORT–STAY EXEMPTION UNDER THE ITA

Sec. 10(6)(vi) of the ITA provides an exemption in
respect of salaries received by an individual who is not
a citizen of India, subject to certain conditions. The
section lays out that in the case of a person who is not
a citizen of India, remuneration received by him/her as
a foreign employee for services rendered in India
would be exempt in India. This is, however, subject to
the fulfilment of all of the following conditions:
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– the foreign enterprise should not be engaged in any
trade or business in India;

– the individual’s stay in India should not exceed, in
aggregate, a period of 90 days in such previous
year; and 

– the individual’s remuneration should not be
deducted from the income of an employer, who is
chargeable to tax under the ITA (i.e. the remunera-
tion must not be paid by someone who is subject to
income tax in India).

Thus, the primary condition to claim the benefit of the
exemption is that the person should not be a citizen of
India. Therefore, in the case of an employee, not being
a citizen of India whose stay is less than 90 days during
a given financial year, he/she shall not be liable to be
tax in India provided the parent company does not
engage in any business in India on its own account and
also, the remuneration paid to the deputed employee is
not deducted from the income of an employer who is
subject to income tax in India. It is pertinent to note
that this exception can be claimed by foreign citizen
employees irrespective of their residential status in the
home country.

4. SHORT–STAY EXEMPTION UNDER A DTA

Alternatively, benefits/relief can be claimed under a
DTA. Sec. 90 of the ITA deals with the provisions of
DTAs and it provides that the provisions of a DTA or
the ITA, whichever is the more beneficial to the expa-
triate employee, shall prevail. Most DTAs provide for
exemption from income tax if an expatriate stays in
India for less than 183 days in a tax year. This is gen-
erally subject to the fact that the salary is paid by an
employer who is not a resident of India, and the salary
is not claimed as tax deductible expense in India.

To illustrate, Art. 15 (i.e. dependent personal services)
of the India–Singapore DTA provides that remunera-
tion derived by a resident of a contracting state (read
Singapore) in respect of an employment exercised in
the other contracting state (read India) shall be taxable
only in the first-mentioned state (i.e. Singapore) if:
– the recipient is present in the other state (i.e. India)

for a period or periods not exceeding in the aggre-
gate 183 days in the relevant fiscal year; and

– the remuneration is paid by, or on behalf of, an
employer who is not a resident of the other state
(i.e. of India); and

– the remuneration is not borne by a permanent
establishment or a fixed base which the employer
has in the other state (i.e. in India).

Thus, Art. 15 of the India–Singapore DTA grants the
right of taxation to the country of residence if the
above-mentioned conditions are complied with. 

However, it is pertinent to note here that an expatriate
employee can claim the benefits of a DTA only if
he/she is resident of one or both the contracting states.
Thus, in the illustration noted above, i.e. an employee
deputed to India, whose stay in India for a given finan-
cial year is less than 183 days, the benefits of the
India–Singapore DTA could be claimed provided the
employee is a tax resident of Singapore. In such a case,
it would be advisable to have the certificate of tax res-

idency in order to prove that the individual was resi-
dent of Singapore, during the relevant period.

5. TAX PLANNING AVENUES

Expatriate tax planning could in effect be undertaken
based on the facts and circumstances of each case.
There is no uniform policy that is to be followed across
the board but some planning avenues that merit con-
sideration are briefly discussed below.

5.1. Arrival/departure planning 

It may be possible to legitimately avoid tax liability in
India by planning the timing of arrival and departure of
expatriate employees.

5.1.1. Arrival planning (at the time of relocation to
India)

As noted earlier, DTA provisions normally provide for
the remuneration derived by a person to be taxed only
in their home country provided the person’s stay in
India is less than 183 days in the fiscal year, subject to
other conditions. Accordingly, an employee can arrive
after 1 October2 in order to have been in India for less
than 182 days, thereby becoming eligible for the short-
stay exemption under a DTA (see 4.). 

However, it is pertinent to note that some of India’s
DTAs prescribe that the period of 183 days should not
be exceeded in any 12-month period rather than 183
days in any fiscal year. In such a situation, the above
planning may not work if the aggregate number of
days spent in India were to exceed 183 days even
though it spans over two financial years. Consequently,
much would depend on the relevant clause in the appli-
cable DTA. 

Also, the arrival planning can be done in terms of Sec.
10(6)(vi) of the ITA if the benefit of a DTA is not avail-
able. A person who is not a citizen of India can arrive
after 1 January to constitute stay of less than 90 days in
India to avail the benefit under the domestic tax legis-
lation.3 In this case, remuneration received by the per-
son will be exempt under Sec. 10(6)(vi) of the ITA,
subject to the fulfilment of other conditions as speci-
fied in 3.

5.1.2. Departure planning (upon completion of
deputation period in India)

Similarly, departure planning from India upon comple-
tion of the period of deputation can be suitably planned
to avoid Indian tax in the year of departure.

For instance, an employee, who is not a citizen of
India, can leave India before 29 June to constitute a
stay of less than 90 days and claim the benefit of Sec.
10(6)(vi) of the ITA, subject to the fulfilment of other
conditions as specified in 3. above. In such a case, the
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2. The Indian fiscal year is from 1 April to 31 March. Hence, the period
from 1 October (2 October, in the event of a leap year) to 31 March adds up
to 182 days.
3. The Indian fiscal year is from 1 April to 31 March. Hence, the period
from 1 January (2 January, in the event of a leap year) to 31 March adds up
to 90 days.



salary for the period April to June would not be taxable
in India.

Similar planning could also be done under a DTA to
ensure that the employee does not spend more than 183
days in the aggregate during the financial year in
which he/she departs from India. 

It is pertinent to note that as per the current law, both
the day of arrival and departure are to be taken into
consideration for determining the number of days
spent in India and the resultant residential status.

5.2. Efficient structuring of the salary package
and consequential tax implications

In order to minimize tax liability, the total remunera-
tion package of expatriate employees working in India
can be bifurcated into various components, which may
be exempt or tax free under the ITA. Various such com-
ponents are listed below.

5.2.1. Per-diem allowances 

Often, an employee who is deputed to India, is pro-
vided with a per-diem allowance to meet ordinary
daily living expenses while being away from the regu-
lar place of employment. Such amounts may be
claimed as being tax exempt under Sec. 10(14) of the
ITA (read with Rule 2BB of the Income Tax Rules
(ITR)), provided the following conditions are fulfilled:
– the allowances are not a “perquisite” within the

meaning of Sec. 17(2) of the ITA;
– the allowances are exempt only to the extent of

actual expenses incurred by the employee; and
– the allowances are granted (i) to the employee on

tour or for the period of traveling in connection
with the transfer, and (ii) to meet the ordinary daily
charges incurred by the employee, and (iii) the
charges are incurred on account of absence from
the employee’s normal place of duty.

One of the important conditions to be noted for the pur-
pose of claiming the exemption under Sec. 10(14) of
the ITA is that the allowances are exempt only to the
extent of actual expenses incurred by the employee.
Consequently, until recently, to the extent the
allowances were not expended, based on the interpre-
tation of law, the same would have been taxable in the
hands of the expatriate employee. However, this posi-
tion has recently undergone a change and it may now
be possible for an expatriate employee to claim com-
plete tax exemption in respect of per-diem allowances,
whether or not they are expended. This is due to the
recent introduction of a fringe benefits tax in India.

The Finance Act 2005 introduced a new tax, known as
the fringe benefit tax (FBT), that is imposed on the
employer and based on the value of fringe benefits pro-
vided or that have been deemed provided to employ-
ees. The definition of perquisites has been amended
accordingly to exclude these fringe benefits,4 and a
Circular has been issued by the Indian tax authorities
clarifying certain issues in relation to the new FBT reg-
ulations. 

One of the issues dealt with by the Circular is the taxa-
bility of the per-diem allowance provided to employ-
ees to meet their hotel, lodging and boarding expenses.

According to the Circular, the entire amount of daily
allowance paid to employees would be liable to FBT
and any surplus, after meeting the concerned expenses,
would not be liable to tax in the hands of the employee.
Consequently, based on the Circular, a stand could now
be taken that the entire amount of allowances would be
tax exempt in the hands of the employee, whether or
not actually spent.

In this way, it is possible to minimize the tax incidence
in the hands of expatriate employees by structuring the
remuneration package suitably to include per-diem
allowances. 

5.2.2. Accommodation

Generally, employees deputed to India are provided
with accommodation and in this regard the employer
has two options. Firstly, the employer may provide the
employee with a fixed housing allowance to meet the
cost of accommodation in India. Secondly, the
employer may either own or lease accommodation,
and provide such accommodation free of cost to the
employee. The tax implications of both these options
in the hands of employee are discussed below.

House rent allowance

The employer may provide the employee with a fixed
monthly allowance to meet the employee’s expendi-
ture, actually incurred (by way of rent), for residential
accommodation in India. This allowance may be
exempt subject to the following conditions as specified
in Sec. 10(13A) of the ITA (read with Rule 2A of the
ITR): 
– the employee should not be the owner of the resi-

dential accommodation occupied; and
– the employee should have actually incurred expen-

diture on payment of rent in respect of such resi-
dential accommodation.

Further, the amount exempt shall be the lower of the
following:
– an amount equal to 50% of salary, where the

accommodation is situated in the cities of Mumbai,
Kolkatta, Delhi or Chennai, or an amount equal to
40% of salary where the accommodation is situ-
ated in other areas; or 

– the actual house rent allowance received; or
– the excess of rent paid over 10% of the employee’s

salary.

However, it is to be noted that the housing allowance
exemption is available only if the employee receives
an allowance for housing purposes. 

To illustrate, if the employee is provided with an
annual package of SGD 60,000 (or INR 1,620,000)5

plus SGD 6,000 (or INR 162,000) as housing
allowance, and presuming the rent to be INR 25,000
per month for accommodation in Mumbai, the exemp-
tion would be the lower of the following:
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4. Refer to 7.5. for a detailed discussion on FBT regulations.
5. Exchange rate used: SGD 1 = INR 27.



50% of the basic salary (i.e. 50% x INR 1,620,000) = INR
810,000.
or
Actual house rent allowance received = INR 162,000.
or
Excess of rent paid over 10% of salary (i.e. (INR 25,000 x 12
months) – (10% x INR 1,620,000)) = INR 138,000.

Thus, the exempt amount pursuant to Sec. 10(13A) of the
ITA is INR 138,000.

The taxable house rent allowance would be the amount of
allowance provided by the employer less the exempt
amount (i.e. INR 162,000 – INR 138,000) = INR 24,000.

The employee’s total taxable salary in this illustration would
therefore be INR 1,644,000 (i.e. INR 1,620,000 + INR
24,000).

Rent-free accommodation

The employer also has the option of either owning or
leasing accommodation, and providing the same to the
employee without charge (i.e. free of cost). However,
pursuant to Sec. 17(2) of the ITA (read with Rule 3 of
the ITR), the provision of rent-free accommodation to
an employee is a perquisite, which is taxable in the
hands of the employee. 

The valuation of such perquisite is as follows:6

* This would include all major cities of India such as Mumbai, Delhi,
Chennai, Kolkatta, Bangalore, Pune, Hyderabad, etc.

Notes:
1. The above amounts shall be reduced by the rent, if any, actually
paid by the employee.
2. In case the accommodation provided is furnished, the above
annual amount, so arrived, is increased by 10% based on the original
cost of furniture or by actual hire charges, if such furniture is hired by the
employer.

To illustrate, if the employee is provided with an
annual package of SGD 60,000 (or INR 1,620,000)7

and rent-free accommodation in Mumbai (for which
the employer is paying a monthly rent of INR 25,000),
the value of such accommodation to the employee, for
tax purposes, would be:
Actual rent paid by the employer (i.e. INR 25,000 x 12
months) = INR 300,000.

The valuation per the prescribed rules (i.e. 20% of salary,
(20% x INR 1,620,000)) = INR 324,000.

Thus, the taxable perquisite is INR 300,000. The employee’s
total taxable salary in this illustration would therefore be INR
1,920,000 (i.e. INR 1,620,000 + INR 300,000).

5.2.3. Transport allowance versus provision of car

The employer may provide a fixed transport allowance
to the employees to meet all the transport and related
expenses incurred for official/business trips. The same
shall not be taxable, to the extent it is actually
expended for official purposes. Further, the employee
will have to produce all documentary evidence and
proof for the amount spent in this regard. However,
after the introduction of the FBT provisions, depend-
ing on the nature of expenses, the employer may be
liable to FBT. 

An alternative to a transport allowance would be the
provision of cars to employees. In the past, the benefit
provided to employees in respect of a car was consid-
ered as being taxable in India. In this regard, the tax
authorities had issue valuation rules for the purposes of
valuing the taxable benefit of the car provided. How-
ever, these valuation rules were amended by the
Finance Act 2005 and consequently, rules in respect of
valuing the taxable benefit of a car have been omitted.
Accordingly, the provision of a car to employees
would no longer be taxable in the hands of the employ-
ees. Nevertheless, expenses incurred on the mainte-
nance and running of a car (i.e. expenses in relation to
provision of car to employee) might be liable to FBT in
the hands of the employer.

5.2.4. Telephone allowance

The provision of a fixed allowance to employees for
business and personal telephone expenses incurred in
India was previously an untaxed perquisite but this
exemption was omitted by the Finance Act 2005. Cor-
respondingly, provisions of FBT have been enacted
and the fixed telephone allowance provided to employ-
ees is now taxable as salary in the hands of the employ-
ees. However, if the telephone expenses are reim-
bursed to employees, the reimbursement will not be
taxable in the hands of the employees; instead the same
will be liable to FBT in the hands of the employer.
Issues that may arise here include whether the reim-
bursement of telephone expenses incurred by the
employee for personal purposes would also be liable to
FBT in the hands of the employer and consequently
not taxable in the hands of the employees? 

5.2.5. Medical allowances/perquisites

Fixed medical allowances provided to employees are
always chargeable to tax in the hands of the employ-
ees. However, the reimbursement of medical expenses8

by the employer to the employee is not chargeable to
tax if it does not, in aggregate, exceed INR 15,000 per
annum. Also, in this case, the employee will have to
provide proof of the amount spent.

It should be noted that the medical reimbursement so
made (up to INR 15,000) to employees will be liable to
FBT in the hands of the employer. If the medical reim-
bursement exceeds INR 15,000, the excess would be
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6. The valuation rules are for private sector employees. A different set of
rules exists for employees of the central and state government and public
sector enterprises. 
7. Exchange rate used: SGD 1 = INR 27.
8. Incurred on treatment for the employee or any member of the
employee’s family. 

Location of the
accommodation

In a city that has
a population
exceeding
400,000 as per
the 1991 census*

Any other city

Where the
accommodation
is owned by the
employer

20% of salary in
respect of the
period during
which the accom-
modation is occu-
pied by the
employee.

15% of salary in
respect of period
during which the
accommodation
is occupied by
the employee.

Where the
accommodation
is leased/rented
by the employer

Amount of lease
rent paid or
payable or 20%
of salary,
whichever is
lower

Amount of lease
rent paid or
payable or 20%
of salary,
whichever is
lower.



taxable in the hands of the employee as salary and not
liable to FBT in the hands of the employer.

Further, as per Sec. 17(2)(v) of the ITA, any sum
payable by an employer, directly or indirectly, to effect
an assurance on the life of the taxpayer or to effect a
contract for annuity (other than certain notified funds)
is taxable in the hands of all employees. However, any
insurance premium paid by an employer to effect or to
keep in force an insurance on the health of the
employee under any scheme framed managed by the
General Insurance Corporation (GIC) in India would
be exempt from taxation in India. To illustrate, premi-
ums paid by the employer under “Group Insurance
Schemes” are not regarded as perquisites in view of the
fact that an employee has merely an expectancy of
benefit in such scheme. Further, a premium paid by the
employer towards personal accident policy of the
employee is not taxable as perquisite.9 It should be
noted that in case the expenditure incurred or payment
made by the employer towards such policies is on
account of a statutory obligation, the same would not
be liable to FBT.

Besides the above, payment of a group medical insur-
ance (e.g. Mediclaim) premium on any approved pol-
icy obtained by the employer for employees or reim-
bursement of a medical insurance premium to an
employee who takes such medical insurance on his/her
own life or on the life of family members, in accord-
ance with prescribed schemes will also be not treated
as a taxable perquisite. Here again, the position in rela-
tion to the levy of FBT is similar to that of group acci-
dent policies i.e. no FBT is levied if the amount con-
tributed to the group medical or health insurance is on
account of a statutory obligation.

5.2.6. Leave travel concession/allowance

Part of the salary paid to employees may be structured
in the form of a leave travel concession or allowance,
to cover expenses incurred for the purpose of personal
visits to places in India. The same may be paid to
employees annually and the basic salary can be
restructured accordingly. The amount may be provided
to meet the actual expenses incurred by the employee
for visits to any place in India for personal/leisure pur-
poses, and this would be exempt in the hands of
employees under Sec. 10(5) of the ITA (read with Rule
2B of the ITA) subject to the following conditions: 
– the exemption is admissible on the value of any

travel concession or assistance received by or due
to an employee from the employer or former
employer, for the employee and/or family, in con-
nection with travel to any place in India (i) on
leave, (ii) after retirement from service or (iii) after
the termination of service;

– the employer may provide for two trips for its
employees within India within a block of four
years; and

– the exemption is admissible in respect of actual
expenditure incurred for journeys performed by
the employee and his/her family.

5.2.7. Children’s education

The employer may reimburse the education expenses
incurred by the employees on their children by way of

school and tuition fees. The same would be regarded as
monetary perquisite liable to tax in the hands of
employees. 

However, the Finance Act 2005 introduced a new Sec.
80C into the ITA. As per this new section, an indivi-
dual or a Hindu Undivided Family will be allowed a
deduction of an amount up to INR 100,000 for the
sums paid or deposited during the year in specified
investments. 

The investments eligible for deduction include life
insurance premia, contributions to provident funds,
schemes for deferred annuities subject to certain con-
ditions, purchase of infrastructure bonds, payment of
tuition fees of children, repayment of principal amount
in respect of housing loans, etc. However, there are no
sectoral caps in the new section and the taxpayer is free
to invest in any one or more of the eligible instruments,
within the overall ceiling of INR 100,000.

Accordingly, the payment of tuition fees of children
would be eligible for deduction from the amount of
total taxable income up to a maximum of INR 100,000.

5.2.8. Pension/provident fund contributions

Employee’s contribution

Normally, as per prevalent practices, employees make
certain contributions to a central provident fund, pen-
sion fund, etc. based on certain rules and regulations
prevailing in their home country. A question arises as
to whether payments by the employee to such funds
are taxable in India or can the employee only bring the
net salary received to tax in India. In this regard, refer-
ence can be made to certain judicial pronouncements
and legal precedents in this matter. The observation of
the Mumbai Bench of the Income Tax Appellate Tri-
bunal (ITAT) in the Gallotti Raoul case,10 makes it
clear that where the employee is ultimately going to
receive a return on his/her contribution, the same can-
not be regarded as “diversion of income by overriding
title” because the title of the contribution is that of the
employee himself. 

Hence, the employee’s contribution to a pension/prov-
ident fund would not be exempt as the same is refund-
able and is not a case of diversion of income by over-
riding title.

Further, if interest is credited on the balances held in
such funds, the issue of taxation of interest arises. As
per the provisions of the ITA, the interest credited
annually into the funds accounts would not be taxable
in the year of credit but the same is taxable on a receipt
basis as income received from other sources.11

Employer’s contribution 

The decision of the ITAT in the Gallotti Raoul case
does not address the issue of an employer’s contribu-
tion to such mandatory schemes. In this context, it is
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(Delhi)). See the Appendix for details of the case.
10. Gallotti Raoul v. Assistant Commissioner of Income Tax (61 
ITD 453). See the Appendix for details of the case.
11. Commissioner of Income Tax v. G. Hyatt ((1971) 80 ITR 177 (SC)).



necessary to peruse Secs. 17(2)(v) and 17(3) of the
ITA. Sec. 17(2)(v) of the ITA states that:

... any sum payable by the employer, whether directly or
through a fund, other than a recognised provident fund
or an approved superannuation fund [or a Deposit-
linked Insurance Fund established under section 3G of
the Coal Mines Provident Fund and Miscellaneous Pro-
visions Act, 1948 (46 of 1948), or, as the case may be,
section 6C of the Employees’ Provident Funds and Mis-
cellaneous Provisions Act, 1952 (19 of 1952)], to effect
an assurance on the life of the assessee or to effect a
contract for an annuity ...

Therefore, an employer’s contribution to an unrecog-
nized fund shall only be taxable, to the employee, in
India if the contribution is towards a contract for an
annuity or to effect an assurance on the life of the
employee. The question to be examined is whether
contributions to overseas provident funds (as such
funds are not recognized for the purpose of the ITA)
would be regarded as contracts for an annuity. To
answer this question, one should read Sec. 17(3)(ii) of
the ITA which states that “profits in lieu of salary
includes any payment (other than those exempt under
section 10) due to or received by an employee from an
employer or from a provident fund or other fund to the
extent to which it does not consists [sic] of contribu-
tions by employee or interest on such contributions”.
From the reading of Sec. 17(3)(ii) of the ITA, it is clear
that when payments are made from provident funds or
other funds, the payments are taxable to the employee
only when such payments are due to or received by the
employee and not at the time of contribution. This
position is further strengthened by existing judicial
precedent.12

Mandatory contributions to social security funds

Contributions to social security funds are a common
feature of developed countries, and these contributions
are payable in addition to income tax. These contribu-
tions, usually, entitle the employees to various bene-
fits, which are dependent on the class of contributions.
A question arises on the tax treatment of these social
security contributions in case the expatriate employee
is working in India and the employer in the overseas
country continues to make social security contribu-
tions on behalf of the employee. Normally, an employ-
ees’ contribution to any fund is not tax deductible in
India. Here again, reference can be made to the Gal-
lotti Raoul case13 where the ITAT held that compulsory
contributions, to the extent to which the employee has
no domain over it, cannot be said to be income in the
hands of the employee. The deduction of the contribu-
tion from the remuneration of the employee amounts to
diversion of income by overriding title. Therefore, the
same may be allowed as deduction while computing
the taxable salary.

5.2.9. Tax perquisites

Generally, employees posted to foreign countries are,
per their employment agreements, compensated for
any enhanced tax incidence in the foreign country.
Generally, this compensation is based on amounts in
excess of the normal tax incidence in the host/resi-
dence country of the employee, and the practice is pop-
ularly known as “tax equalization”. This amount of tax

borne by the employer would represent the employee’s
liability that is being discharged by the employer and,
therefore, characterized as a “perquisite” under Indian
tax regulations. Consequently, the perquisite value will
be taxed in India in the hands of the employee, as illus-
trated below:

INR INR

Gross salary 100
Add: Total tax liability in India 33
Less: Hypothetical tax (i.e. tax that would 
have been paid in the employee’s home 
country) (25)

Tax borne by the employer under the 
“tax equalization policy” (i.e. INR 33 – 
INR 25) (subject to grossing up) 8

Total taxable salary 108

However, in an unreported judicial ruling by the Mum-
bai bench of the ITAT, on similar facts, the tax author-
ities did not allow the deduction of INR 25 and sought
to determine the taxable salary at INR 133 on the fol-
lowing grounds:
– with regard to compensation for services, only

those deductions, which are expressly specified in
Sec. 16 of the ITA can be allowed; and

– the hypothetical tax of INR 25 accrued to the tax-
payer and it was only a subsequent application of
income, and hence not to be deducted.

However, the ITAT analysed the facts in proper per-
spective and held that the addition of INR 25 was not
warranted. This is explained as follows:

INR

Global salary 100
Tax incidence in India @ 33% 33
Tax incidence in home country @ 25% 25
Enhanced tax liability on account of the Indian 
deputation (i.e. INR 33 – INR 25) 8

Thus, the employee gets INR 75 in his/her hands (i.e.
INR 100 – INR 25). The tax of INR 8 is borne by the
employer. Now, the taxable value of the perquisite (at a
33% tax rate) would be INR 12 (i.e. INR 8 x 100/67).
In that case, the salary and tax computation would be
as follows:

INR

Global gross salary 100
Add: Tax borne by the employer 12

Total taxable salary 112
Less: Tax liability @ 33% (37)

Net take-home pay 75

In this case, the breakdown of the total tax of INR 37
paid in India would be:
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12. Commissioner of Income Tax v. L.W. Russel (53 ITR 91) and Assistant
Commissioner of Income Tax v. Dr. Jan Nuyten (112 Taxman 238). 
13. See note 10.



INR

Tax borne by the employer 12
Tax borne by the employee 25
Total tax payable to in India (i.e. INR 12 + INR 25) 37

The purpose of the above illustration has been to illus-
trate how the perquisite value in respect of differential
tax liability is to be computed, and also to explain the
divergent views of the tax authorities and the business
community. Having said that, the tax authorities may
take a different view, as explained above, although
such position may not be tenable in law. 

5.2.10. Expense reimbursement 

Reimbursements made by the employer for certain
expenses incurred by employees are not taxable. The
expenses however, should have been incurred for the
official purposes and the employee shall have to main-
tain all documentary evidence and proof for the
amount spent. The levy of FBT on these expenses
would depend upon the nature of expenses incurred by
the company.

6. OTHER RELATED ISSUES

In addition to the above, there are certain other issues
involved in planning the deputation of personnel.
Some of such issues are discussed below.

6.1. Who should bear the salary cost?

The question that also arises for consideration is who
should bear the salary cost of deputed employees, i.e.
the Indian subsidiary or the foreign parent company? 

The practice followed by foreign companies having a
subsidiary in India and deputing employees to India
has been a mixed one. Some companies do not charge
the Indian subsidiary in respect of the salary cost of the
deputed employees on the basis that the deputed
employees are performing a stewardship function in
India for the foreign parent.

Further, some foreign companies recover the cost of
the deputed employees on a cost-to-cost basis from the
Indian subsidiary. This is done on the basis that the
employees are effectively in the employment of the
Indian subsidiary during the period of deputation and
that the Indian subsidiary, being the effective eco-
nomic employer, should bear such salary cost instead
of the foreign parent company which has only acted as
a facilitator in making the payments of the salary to the
employees in the first instance. 

Furthermore, some companies recover the same by
charging fees for technical services to its Indian sub-
sidiary on the grounds that services are rendered to the
Indian subsidiary through the deputed personnel of the
foreign parent company. 

Finally, some companies shift the employee’s payroll
to the Indian subsidiary so that the salaries are both
paid and borne by the Indian subsidiary directly. 

Needless to say that there can be no uniform answer
that would apply in each case. The most appropriate
option would depend on the particular facts of each

case and the management’s commercial objectives.
Various aspects such as commercial considerations,
international tax, transfer pricing, service tax, regula-
tory aspects, etc. will have to be kept in mind while
deciding on the most appropriate option. 

6.2. Permanent establishment implications

An important aspect that is often overlooked in the
case of deputation of employees is the permanent
establishment (PE) exposure. A service PE can be said
to exist even if the foreign company that is deputing its
employee does not have any fixed place of business in
India. It is pertinent to note that where a DTA contains
a service PE clause due to the presence of employees
of the overseas entity in India, a service PE may be
constituted in India. Normally, a threshold period is
specified in the DTA for the purpose of determining
whether a service PE exists, i.e. if the period for which
services are rendered in India exceeds the stipulated
time period, a service PE may be constituted in India. 

If a service PE were to be constituted in India, there
could be a potential tax exposure for the foreign com-
pany in India. However, with proper safeguards, the
service PE exposure could be avoided in India. All in
all, it would be relevant for the foreign company plan-
ning a relocation of its employee to India to guard
against the constitution of a service PE in India.

6.3. Apportionment of salary between different
jurisdictions

It may be possible for expatriate employees who are
deputed to India to also be in charge of operations in
other countries. In such a case, the deputed employee
would be rendering services for other countries besides
India. A question arises regarding the taxability of
salaries received abroad for services rendered in other
countries, i.e. whether the entire salary or only salary
relatable to the Indian operations, is taxable in India. 

Subject to suitable safeguards that would have to be
taken, it may be possible to argue that the expatriate
employee would be taxable only in respect of the
salary that is attributable to the Indian operations and
not in respect of salary attributable to non-Indian oper-
ations. The terms of the contractual agreement become
very relevant here. 

7. OTHER INCOME TAX COMPLIANCE
ISSUES

There are certain other procedural requirements under
the ITA, which need to be complied with. A brief
description of such compliances has been provided
below. 

7.1. Tax payment and withholding tax
requirements

The ITA requires every employer to deduct income tax
at the time of payment of salary to the employees. For
this purpose, the employer must estimate the
employee’s income for the year, compute the tax liab-
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ility, and then deduct the tax in equal monthly instal-
ments before making any payments to the employee. 

The tax rates applicable to male employees for the
financial year 2005/06 are as follows:

Taxable income (INR) Tax rates (%)

up to 100,000 nil
100,001 – 150,000 10
150,001 – 250,000 20
over 250,000 30

The above tax payable shall be increased by a sur-
charge of 10% if the taxable income exceeds INR
1,000,000, and this amount will be further increased by
a 2% education cess.

The tax deducted must be paid into the government
Treasury within a week from the last day of the month
in which the deduction is made. All employers must
also issue a tax-withholding certificate to employees
within the period of one month from the close of the
relevant financial year. Expatriate employees can
claim a credit, for taxes so deducted, in their income
tax return on the basis of this certificate.

Further, for the purpose of withholding taxes in India,
a Tax Deduction Account Number (TAN) must be
obtained from the tax authorities by the person who is
liable to deduct the tax at source (generally, the
employer). 

Every person, who has deducted tax at source, is
required to file a quarterly as well as a yearly Tax
Deduction at Source (TDS) return in the prescribed
forms with the tax authorities. The TDS return is
required to be furnished before the specified due date
together with all relevant information. Further, as per
the newly notified “e-TDS Return” scheme, all corpor-
ate deductors are compulsorily required to file their
TDS returns on electronic media i.e. either on a floppy
disc or CD-ROM. 

If an employer fails to deduct tax or after having
deducted the tax fails to remit the tax to the Treasury,
Sec. 201(1A) of the ITA provides for the imposition of
interest at a monthly rate of 1% on the TDS amount
due, from the date of deductibility to the date of actual
payment. In addition to the imposition of interest for
late payments, a penalty can also be levied. However,
the question arises whether interest and penalty can be
imposed even if the employee is not liable to tax or has
already paid all the tax due on his/her income either by
way of advance tax or self-assessed tax. There have
been contradictory views on the same. In some cases,
the courts have taken the view that, where the taxpayer
has paid the tax liability, there would be no case of
non-compliance and no adverse consequences would
follow by the non-deduction of tax at source. While
there are certain other cases, wherein the courts have
taken the view that the TDS provisions are mandatory,
which cast an independent obligation on the payer and
non-compliance would result in penal consequences
irrespective of the fact that there is no outstanding tax
liability. 

7.2. Permanent Account Number (PAN) 

Every person whose total income exceeds the income
that is not chargeable to tax, has to apply for a PAN. A
PAN is the ten-digit alphanumeric number issued by
the Indian tax authorities and all expatriate employees
are required to obtain a PAN by making an application
to the tax authorities. 

7.3. Income tax return filing

All expatriate employees must file their tax returns in
the prescribed form on or before 31 July. The income
tax payable as per the tax return must be computed and
paid before the return is filed.14

7.4. No Objection Certificate

Every person, who is not domiciled in India and who
has come to India in connection with business, profes-
sion or employment, is required to obtain a No Objec-
tion Certificate from the tax authorities before depart-
ing from India. For this purpose, employees will have
to furnish an undertaking obtained from the employer
to the effect that the tax payable by such person shall
be paid by the employer.

7.5. Fringe benefit tax

The Finance Act 2005 introduced a new levy known as
the FBT. FBT is levied on the employer and based on
the value of fringe benefits provided or deemed to have
been provided, to the employees. At the same time, the
Finance Act 2005 amended the definition of
perquisites to exclude benefits that are taxable under
the FBT. This implies that these benefits will no longer
be taxable in the hands of employees but instead be
taxable in the hands of the employer.

“Fringe benefits” have been defined to mean:
– any privilege, service, facility or amenity provided,

directly or indirectly, by an employer to employees
(including former employers or employees) by rea-
son of their employment; or

– any reimbursement, directly or indirectly, made by
the employer to an employee for any purpose;

– any free or concessional ticket provided by the
employer for private journeys of an employee and
his/her family members; and

– any contribution by the employer to an approved
superannuation fund.

In addition to the above, certain expenses incurred by
the employer in the course of the business or profes-
sion are also deemed to be fringe benefits.

FBT is payable at a rate of 30% on the value of fringe
benefits provided or deemed to have been provided
during the previous year. Additionally, the 10% sur-
charge and 2% education cess are also applicable. 
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14. If the taxes are properly withheld by the employer, at the time of pay-
ment of remuneration to the expatriate employee, the question of payment
of taxes at the time of filing the Return of Income would generally not arise,
unless the expatriate employee derives taxable income from other sources.



While the detailed discussion on the scope and levy of
FBT is beyond the purview of this article, it would be
imperative to ensure that the expatriate employee’s tax
planning is done in tandem with FBT planning.

8. MISCELLANEOUS PROVISIONS

Foreign nationals visiting India are required to comply
with certain registration and filing requirements under
the immigration laws and exchange control regula-
tions. A summary of these laws and regulations is dis-
cussed below.

8.1. Employment of foreign nationals

No special permission is required to hire foreign
nationals in India and there is no restriction on period
of employment of these nationals.

8.2. Visas and permits

Passports and visas are required for all expatriate
employees entering India. Within India, expatriates are
required to obtain special passes to enter certain
restricted areas.

Employment visas can be obtained on application to
Indian diplomatic missions abroad. Family members
of persons holding employment visas are permitted
entry visas for similar periods of validity.

8.3. Foreigners’ Regional Registration Office
(FRRO) registration

It is mandatory for foreign employees to register with
the FRRO within 15 days of their first arrival in India,
if the visa issued to them is for a period longer than six
months. 

Expatriate employees must notify the FRRO of any
permanent changes in their residential address, and the
Residential Permit must be transferred within two
months of the change in residence. 

8.4. Repatriation of salaries

Foreign employees seconded to India by the foreign
employer can be directly paid up to a maximum of
75% of their net salary (i.e. after payment of income
tax) in their home country. However, it is mandatory to
pay the balance 25% of the “net of tax salary” in INR
in India. Furthermore, income tax is payable on the
entire salary as the salary is accrued in India. 

Any balance of the salary in the expatriate employee’s
Indian bank account can be freely repatriated under the
current exchange control regulations. In this regard, it
is pertinent to note that the facility for the payment of
salaries outside India that was available to foreign
nationals has also been extended to Indian nationals
employed by a foreign company outside India and
deputed to India.15

8.5. Profession tax 

Profession tax is payable according to the laws of the
state in which the employment is exercised. The same
is allowable as a taxable deduction from salary in the
year of payment. 

9. CONCLUSION

With the transformation of the world into a global vil-
lage, the movement of expatriate employees from one
country to another has been possible with extreme ease
and convenience. However, even today, one of the
major factors of concern for the employee as well as
the employer is the tax implications on the salary
income due to the secondment of employees to another
country. 

Careful and timely expatriate planning can minimize
international assignment costs and maximize expatri-
ate after-tax take-home salary, thus resulting in a win-
win situation for both the employer as well as the
employee. A planned and systematic approach to com-
pensation planning could go a long way in minimizing
the cost associated with the secondment for the
employee as well as the company. In the context of
medium-term to long-term secondments, this would
generally be a one-time exercise, the benefits of which
could be reaped over a longer timeframe. 

APPENDIX

Gist of case law

1. Commissioner of Income Tax v. Lala Shri Dhar
((1972) 84 ITR 192 (Delhi)) 

Facts

The taxpayer (i.e. Lala Shri Dhar) was the director of a
company, which by resolution decided to purchase per-
sonal accident insurance in respect of the taxpayer and
one other person. The insurance company undertook to
pay to the insured, the benefits in the case of acci-
dent/injuries during the period of the policy. Further,
the company paid the premium in respect of this pol-
icy. The tax authorities contended that the premium
paid by the company was an employee’s obligation
met by the employer and held the same as a perquisite
that was liable to tax in the hands of the employee (i.e.
taxpayer). 

Issue 

The issue before the High Court was whether the pre-
mium paid by the company (i.e. the employer) towards
the personal accident insurance policy of the taxpayer
would be regarded as a perquisite liable to tax in the
hands of the taxpayer.

Decision

The High Court held that the premiums paid by the
company should not be treated as a perquisite liable to
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tax in the hands of the taxpayer. The taxpayer did not
have any vested right in the premium amount paid by
the company. It was not a voluntary act of the company
and although the proposal of the policy was to be filled
in by the taxpayer, it was the duty of the company to
pay the premium in respect of such insurance.

Furthermore, it is the liability of the company to pro-
vide compensation for any uncertain happenings dur-
ing the course of employment. If the company sub-
scribed to the insurance in order to protect itself
against that contingency, the purpose was to protect
itself and not to the taxpayer. Hence, the premiums
paid by the company should not be treated as a
perquisite.

2. Gallotti Raoul v. Assistant Commissioner of
Income Tax (61 ITD 453)

Facts

A number of French nationals were assigned by their
French employer to carry out various works relating to
a construction contract in Mumbai, India. As per
French regulations, the French national had to make
certain social security contributions to a French social
security organization that protects all French nationals
and their families against all types of risk that can
reduce or curtail their earning power/capacity and
assures the benefit of social insurance. Furthermore,
all French nationals (notwithstanding the fact whether
the individual is in France or working elsewhere) have
to compulsorily contribute to the social security organ-
ization, failing which they are punishable by fine.
French law authorizes employers to deduct the social
security contributions from the monthly remuneration
payable to their French employees. 

Considering the above compulsory nature of contribu-
tion, in France the amount of such contribution is
adjusted against the employee’s salary and it is only
the net salary that was paid and brought to tax. 

Issues

The issue before the ITAT was whether:
– the salary for the period when the employees were

out of India should be treated as salary earned in
India and brought to tax on that basis; and 

– the social charges which these foreign nationals are
liable to contribute in France should be treated as if
France has an overriding title on the salary of
French nationals and, therefore, it is only the net
salary that is to be taxed.

Held

The ITAT, after considering the above facts, observed
that the French social security organization formed
under a particular statute lays down a compulsion
whereby all French nationals have to be affiliated to
the social insurance regardless of their age, sex, and
even if they are pensioners, salaried employees, or
working in any cadre, or place, for one or more
employers, for whatsoever sum, or whatever type of
remuneration, form, nature or validity of their con-
tracts. Furthermore, French tax laws allow a full
deduction for contributions made to the social security
contributions and it is only the net income that is taxed. 

Unlike schemes in India, which are saving schemes,
the French social security scheme was not a saving
scheme, but a scheme to protect French nationals from
various calamities. Consequently, given the fact that
every French national has to contribute to the social
security scheme regardless of their place of work, the
amount that is contributed to the social security organ-
ization is a diversion of income by overriding title. As
such, it is the salary after deduction of contributions to
the French social security scheme that should be
treated as gross salary for the purposes of Indian tax. 
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