


India has “Most Favored Nation”
(MFN) clauses in many of its

tax treaties — namely, those with
Belgium, France, Israel,
Kazakhstan, the Netherlands,
Norway, the Philippines, Spain,
Sweden, and Switzerland. In a
typical MFN situation, one of the
contracting states, say India,
grants the residents of the other
contracting state, say the Nether-
lands, the same beneficial treat-
ment made available by it (India)
to the resident of a third country
with whom it has entered into a
tax treaty. The idea is to avoid
discrimination between nationals
of the two contracting states. The
MFN clauses in most of India’s tax
treaties relate to withholding tax
rates and the scope of services
under the royalties, fees for tech-
nical services (FTS), dividends,
and interest articles.

India has comparatively high
withholding tax rates on royalties
and fees for technical services
under its domestic tax laws (20
percent on gross basis).1 However
the Germany-India Treaty, signed
on 19 June 1995, provided for only
a 10 percent withholding tax rate.
That agreement and certain other
treaties that India has signed in
the recent past have led to an acti-
vation of the MFN clause in some
of the treaties that have an MFN
clause for royalties and fees for
technical services. In fact, India’s
Central Board of Direct Taxes
(CBDT) has issued notifications in
relation to the India-Netherlands
Treaty, the Belgium-India Treaty
and the France-India Treaty,

explaining the changes in the
respective treaties due to activa-
tion of the MFN clause. The
notification provides interesting
glimpses of the working of the
MFN clause in these treaties.

This paper describes the
changes in the articles on royalties
and fees for technical services
triggered up to August 2001 in
various Indian tax treaties that
have an MFN clause and the possi-
bility of claiming the refund of the
excessive withholding tax paid in
India on royalties and fees for
technical services for earlier years.
For instance, under the
India-Netherlands Treaty, the
refund for excessive tax withheld
in India on royalties and fees for
technical services could be claimed
in certain cases with retrospective
effect from 1 April 1991. As the
MFN clause has a reciprocal appli-
cation, Indian entities may also
claim its benefit in respect of their
overseas royalty/FTS income.

I. The India-Netherlands
Treaty

The notification2 issued by the
CBDT with regard to the India-
Netherlands Treaty3 has settled
various interpretations regarding
the implementation of the MFN
clause in that treaty. The following
paragraphs trace the history of the
royalty clause in the India-Nether-
lands Treaty since its inception
and the various changes that have
taken place with retrospective
effect due to this Notification. The
result is that several Indian and
Dutch companies may be in a

position to revise their tax returns
and claim the refund of excessive
withholding tax paid in India.

The MFN clause in the Protocol
to the India-Netherlands Treaty
read as follows:

If after the signature of this
Convention4 under any
Convention or Agreement
between India and a third
State which is a member of
the OECD India should limit
its taxation at source on divi-
dends, interest, royalties, fee
for technical services or
payments for the use of equip-
ment at a lower rate or scope
provided for in this Conven-
tion on the said items of
income, then, as from the date
on which the relevant India
Convention or Agreement
enters into force the same rate
or scope as provided for in
that Convention or Agreement
on the said items of income
shall also apply under this
Convention.

There are several treaties that
India has entered into with OECD
countries, subsequent to the
India-Netherlands Treaty, that
provide for a more favorable
treatment for royalties and fees for
technical services. They are noted
as follows:
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1Under Section 115A read with Section
44D of Indian Income Tax Act, 1961 for
agreement entered after 31 May 1997. For
agreements entered into on or prior to this
date, the rate was 30 percent.

2Notification No.11050
[F.No.501/2/83-FTD] dated 30 August
1999.

3The India-Netherlands Treaty entered
into force on 21 January 1989 and became
effective in India from 1 April 1990.

4The India-Netherlands Treaty was
signed on 30 July 1988.



Those treaties provide either for
a narrower scope with regard to
the royalties and fees for technical
services clause or for a lower with-
holding tax rate in comparison to
the India-Netherlands Treaty.
Companies paying royalties to
Dutch entities were taking
advantage of the above MFN
clause based on above Indian
treaties and convincing Indian tax
authorities that a lower rate
should apply or a more restricted
scope should apply even prior to
the issue of the aforesaid Notifica-
tion. In fact, the notification can be
regarded as a confirmatory gesture
on the part of the Indian tax au-
thorities and puts at rest any
ambivalent interpretation of the
MFN clause that companies or the
tax assessing officers may have
had until now.

The notification provides for
changes to be made to the royalty
clause with retrospective effect in
light of the changes made to
several OECD treaties. The effect
is provided in summary in the
chart above.

The changes have been briefly
discussed hereunder:

A. Rate Reduction
The treaty originally provided

for a 20 percent rate on royalties
(other than equipment rentals).
The same stands reduced to 15
percent with effect from 1 April
1991 and 1 April 1996, respec-
tively, pursuant to the India-U.S.
Treaty and to 10 percent with
effect from 1 April 1997 pursuant
to the Germany-India Treaty.

B. Definition of Royalties
The original definition of

royalties included payments for
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Name of the
Country

Date of Entry
Into Force

Date From Which
the Treaty

Takes Effect

Remarks

USA 18 December 1990 1 April 1991 Provides for a lower
rate and restricted
technical services
clause

Germany 26 October 1996 1 April 1997 Provides for the
first time a 10%
withholding tax
rate

Sweden 25 December 1997 1 April 1998 Provides for a 10%
withholding tax
rate and for
restricted royalty
clause

Particulars Payments for royalties/technical services made during financial years5

90-91 91-966 96-97 97-98 98 onwards

Royalties for copyrights, patents, etc

Rate 20 20/157 15 10 10

Scope Broad Broad Broad Broad Change in
definition

Use of equipment — rate8 20 10 10 10 Not taxable

Technical services

Rate 20 20/159/1010 15/1011 10 10

Scope Broad Restricted Restricted Restricted Restricted

is possible to contend that beneficial rates
as per the India-U.S. Treaty are to be
applied under the India-Netherlands
Treaty from 18 December 1990 and not
from 1 April 1991 (as has been considered
by the CBDT in its aforesaid Circular).

7The 15 percent rate applies in case
payments are made by the government or
a public sector undertaking.

8It may be noted that the table only
states the withholding tax rate for equip-
ment rentals under Indian Treaties. For
the taxation of equipment rentals, kindly
see the notes appended to the table under
the heading “Taxation of equipment
rentals.”

915 percent rate for all payments made
by the Government or a public sector
undertaking.

10Applies to all technical services that
are ancillary to royalties paid for use of
equipment.

11Applies to all technical services that
are ancillary to royalties paid for use of
equipment.

5Financial year in India means the year
commencing on 1 April and ending on 31
March next following.

6As per the Protocol to the India-Neth-
erlands Treaty, unlike the Protocol to the
Belgium-India Treaty, (discussed subse-
quently), the beneficial rate of taxation in
case of royalties, fees for technical services,
etc. applies from the date on which the
relevant Treaty “enters into force,” (and
not from the date on which the Treaty
“takes effect”). As the India-U.S. Treaty
entered into force on 18 December 1990, it



use of any copyright of literary,
artistic or scientific work,
including motion picture films and
works on film or videotape for use
in connection with television. With
effect from 1 April 1998, the words
“including motion picture films
and works on film or videotape for
use in connection with television”
are replaced by “including cinema-
tography films.”

It appears, however, the legal
position remains unchanged. The
expression “including motion
picture filmstelevision,” is covered
by the interpretation of the OECD
Model Tax Convention12 on
cinematographic films. The OECD
model specifies that rents in
respect of cinematographic films
be also treated as royalties
whether such films are exhibited
in cinemas or on television.

C. Taxation of Equipment
Rentals

An interesting position emerges
in respect of taxation of lease
rentals under the India-Nether-
lands Treaty and under all other
Indian treaties that have a MFN
clause. That is because the
definition of royalty under section
9(1)(vi) of the Indian Income Tax
Act, 1961, until very recently did
not include consideration for the
use of or the right to use of any
industrial, scientific, or commercial
equipment within its scope. The
definition under the domestic tax
laws has been recently amended
by Finance Act 2001, with effect
from financial year commencing on
1 April 2001, to include consider-
ation for the use of or the right to
use of any industrial, scientific or
commercial equipment within its
scope.

The objective behind this
amendment seems to bring the
definition of royalty under
domestic tax laws in line with the
definition of royalty under most
Indian treaties13 (including the
original text of India-Netherlands
Treaty) that ordinarily includes
equipment rentals within the defi-
nition of royalty. The idea behind
amending the definition of royalty

under section 9(1)(vi) is to have a
harmonious characterization of
leasing income as royalties under
both the statute and the treaties.

Against that background, the
subsequent paragraphs discuss the
tax implication of leasing income
arising in India in the hands of
foreign lessors for various years.

1. The Period From 1990-1998

As noted above, in absence of a
suitably worded royalty definition,
equipment rentals were not
construed as royalties under
Indian Income- tax Act, 1961.
Consequently, equipment rentals
were treated as any other business
income and were taxable accord-
ingly. In other words, equipment
rentals were taxable in India only
if they were received in India,
accrued in India, or were deemed
to accrue in India.

Under section 9(1)(i) of the Act,
all incomes accruing or arising
through or from any “business
connection”14 or from any
“property/asset” or from any
“source of income” in India are
deemed to accrue or arise in India.
Consequently, it was critical to find
out whether a business connection
existed in a particular case as the
very taxation of leasing income
was based on that.

a. Case I: Business Connection
Between Foreign Lessor and
Indian Lessee Did Not Exist

It has been judicially held that
some isolated rental receipts
resulting from a solitary transac-
tion between a foreign lessor and
an Indian lessee cannot be
construed as business connection.15

Moreover, the leased asset should
be in India when the delivery is
given to the lessee to say that
income arises from “an asset in
India.”16 Lastly, the delivery of the
equipment and the execution of
the agreement should take place in
India to say that the “source of
income” lies in India.

For the period 1990-1998, when
the leasing transaction was on a
principal-to-principal basis, with
the foreigner lessor not having any

physical presence in India and not
exercising any control over the
Indian lessee’s business, and when
delivery/re-delivery of the
equipment, execution of the
agreement and payment of lease
rentals took place outside India,
equipment rentals, would not have
been taxable in India.

The fact that the treaty, as origi-
nally enacted, characterizes lease
rentals as royalties and prescribes
a withholding tax rate for the
same was of no consequence as the
tax statute itself was more
favorable than the treaty, the same
prevailed over the treaty. In a
nutshell, in absence of a business
connection, leasing income was not
taxable in India in the hands of
the foreign lessor.

b. Case II: Business Connec-
tion Between the Foreign Lessor
and the Indian Lessee Did Exist

In case a business connection
did exist based on the peculiar
facts of a particular case,
equipment rentals would then
have been deemed to accrue or
arise in India under section
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12Refer paragraph 10 of the OECD
Model Tax Convention.

13Most Indian treaties are similar to the
OECD Model Tax Conventions 1963 and
1977 and include consideration for the use
of or the right to use any industrial, scien-
tific or commercial equipment within the
scope of royalty definition.

14To constitute business connection
there should be an element of community
between the business of a non-resident and
the activity in taxable territories, which
contributes to profits of business [R D
Aggarwal and Co. (56 ITR 20)]. Intimate
and real commercial connection, common
thread of mutual interest and an element
of continuity, control and supervision are
the quintessential to constitute business
connection. The term business connection
is akin to the term “permanent establish-
ment” under treaties although it is much
wider in scope than the definition of
permanent establishment.

15Blackwood Hodge India (P) Ltd. (76
ITR 107)

16Currimbhoy Ebrahim & Sons (3 ITR
395)



9(1)(i).17 Equipment rentals would
then have been taxable in India (to
the extent attributable to the
Indian operations) at the prevalent
corporate tax rate on a net basis
under the Act. However, if the 20
percent18/10 percent19 taxation on
gross basis under the treaty was
more beneficial as compared to
taxation on a net basis under the
Act, or vice versa, the more benefi-
cial rate of the two should apply.20

2. For the Period 1998-2001

The India-Sweden Treaty is one
of the few Indian Treaties that
excluded lease payments from the
royalty article.21 That benefit
would also be available under the
India-Netherlands Treaty.
Whether a business connection, as
discussed above existed, lease
payments made to a Dutch lessor
would not be subject to any with-
holding tax in India in absence of a
permanent establishment of the
Dutch lessor in India with effect
from 1 April 1998.

3. For the Period 2001 and
Onwards

As already noted above, the
objective behind amending the
definition of royalty under section
9(1)(vi) of the Act is to bring the
definition of royalty under
domestic tax laws in line with the
definition of royalty under the
Indian treaties. The implication of
the amendment is that equipment
rentals which until now escaped
the Indian tax net (in absence of a
business connection) or which until
now were taxed on a net basis (net
of expenses) at the prevalent
corporate tax rate, (in the event a
business connection existed),
would now invariably be taxed on
gross basis at the rate of 20
percent under section 115A22 read
with section 44D23 of the Act in the
hands of foreign leasing
companies.24

Notwithstanding this
amendment under the domestic
law, the royalty definition under
the India-Netherlands Treaty
(pursuant to the favorable defini-
tion of royalty under the
India-Sweden Treaty and the

MFN clause in the India-Nether-
lands Treaty) would continue to
prevail over the domestic laws of
India on principles of treaty
override. Consequently, although
lease rentals would now be
construed as royalty under the
domestic laws of India in view of
the amendment to the definition of
royalty, the same would not be
treated as royalty within the
meaning of the India-Netherlands
Treaty. In absence of a permanent
establishment of the Dutch lessor
in India, lease rentals would
totally escape taxation in India.

The principles discussed above
in respect of taxation of leasing
income shall equally apply to other
treaties having a MFN clause and
discussed elsewhere in this paper.

D. Reduction in Rate of Fees
for Technical Services
Similar to the reduction in rate

of royalties, the India-U.S. and
Germany-India Treaties have
resulted in reduction of the rate of
fees for technical services under
the India-Netherlands Treaty, as
noted in above table.

E. Restricted Scope of
Technical Services
The Indian Income-tax Act,

1961 and most Indian treaties,
including the original India-
Netherlands Treaty, contain a very
broad definition of fees for
technical services. In the original
India-Netherlands Treaty,
definition of fees for technical
services was very wide and all
encompassing and included any
payments made in consideration
for rendering any services of a
managerial, technical or
consultative nature.

By contrast, the India-U.S.
Treaty contains a more restricted
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taking their fishing vessels on hire, to be
delivered in India, fully equipped for
deep-sea fishing. The vessels were employ-
ed by he assessee for carrying on the
business of fishing, processing, storage,
packing as approved by the government of
India. The entire catch was shown as sales
by the Indian company and 85 percent of
he value of the catch was adjusted towards
hire charges, and for the remaining 15 per
cent, the Indian company raised a bill
against the owner. The Assessing Officer
held that there was a clear business
connection of the foreign entity with the
Indian company and therefore, it was held
that the income of 85 percent of the catch
in each voyage in India was deemed to
accrue or arise in India under section
9(1)(i) to the foreign entity.

18The 20 percent rate applied for the
financial year 1990-91 as per the original
text of the India-Netherlands Treaty.

19The 10 percent rate applies from 1
April 1991 pursuant to the India-U.S.
Treaty.

20It may be noted that there has been a
school of thought, which holds a divergent
view. As per their interpretation, charac-
terization of the income under the Indian
Income tax Act, 1961 has to continue even
under the Treaty. Shelter could be claimed
under the treaty in absence of permanent
establishment of the foreign lessor in India
(even though a business connection may be
said to exist), and hence, equipment
rentals should not be taxable in India,
even though most Indian treaties like the
OECD Model Tax Conventions (MC) 1963 /
1977, characterize lease rentals as royal-
ties and prescribes a withholding rate for
the same. However, this view may not be
tenable based on the Memorandum Of
Understanding to the India-U.S. Treaty,
which clearly provides that a taxpayer
cannot pick and choose provisions among
the Indian Income tax Act, 1961 and
Treaty in an inconsistent manner to
minimize tax.

21India’s treaties with Greece and Israel
also exclude equipment rentals from
royalty definition.

22Section 115A is the charging section
for royalties under Indian Income Tax Act,
1961 in case of foreign companies and it
prescribes a 20 percent withholding tax
rate.

23Section 44D is a special provision for
computing royalty income that provides
that no deduction for any expenses should
be allowed while computing royalty income
in case of foreign companies. Section 115A
and 44D read together provide that royalty
shall be taxable on gross basis at 20
percent.

24As Sections 115A and 44D applies
only to foreign companies, it appears that
non-corporate foreign lessors would
continue to get taxed at applicable tax rate
on net basis or at applicable Treaty rate,
whichever is more beneficial.

17In Srinivasa Sea Foods Ltd. (56 ITD
64), it was held that business connection
did exist based on the peculiar facts of that
case. Briefly stated, the facts of the case
were that an Indian company entered into
an agreement with a non-resident firm for



definition of technical services.25

Under article 12 of the India-U.S.
Treaty,26 technical services are
subject to withholding tax in India
only if they are ancillary to any
payments made for copyrights,
patents, etc or such services make
available technical knowledge,
experience, skill, know how or
consist in the development and
transfer of a technical plan or a
technical design.

The India-U.S. Treaty throws
more light on this concept by
providing examples on this concept
in the Memorandum of Under-
standing relating to royalty and
fees for included services.
According to the Memorandum of
Understanding, technology will be
considered “made available” when
the person acquiring the service is
enabled to apply the technology.
The fact that the provision of the
service may require technical
input by the person providing the
service does not per se mean that
technical knowledge, skills, etc. are
made available to the person
purchasing the service. Similarly
the use of a product, which
embodies technology, shall not per
se be considered to make the tech-
nology available. Typical services
that would be considered, as
technical services would be:

• Engineering services;

• Architectural services;

• Computer software develop-
ment;

• Bio-technical services;

• Food processing;

• Environmental and ecological
services;

• Communication through satel-
lite;

• Energy conservation;

• Exploration or exploitation of
mineral oil or natural gas;

• Geological surveys;

• Scientific services; and

• Technical training.

The effect of the MFN clause in
the India-Netherlands Treaty is
that the restricted scope of
technical services under the
India-U.S. Treaty would equally
apply to the India-Netherlands
Treaty. From 1 April 1991, only
those technical services that are
connected to the payment of
royalties (for instance if a technical
service was provided in connection
with a technology license
agreement) or where technical
knowledge is “made available” or
some technical plan or design is
transferred, would be construed as
fees for technical services within
the meaning of article 12 of
India-Netherlands Treaty.

Besides the “make available”
limb in the definition of fees for
technical services under the
India-U.S. Treaty, even the mana-
gerial services are not covered in
the definition of fees for technical
services under the India-U.S.
Treaty. Under the original defini-
tion of fees for technical services
under article 12 in the India-Neth-
erlands Treaty, any payments
made for managerial services were
covered within the definition of
fees for technical services. The
effect of the MFN clause in the
India-Netherlands Treaty is that
payments made for managerial
services would not be construed as
fees for technical services with
effect from 1 April 1991. Conse-
quently, any payments for manage-
rial services would not trigger any
withholding tax in India in
absence of a permanent establish-
ment in India.27

Pursuant to the aforesaid
changes in the definition of fees for
technical services, there could be
several instances where payments
that would ordinarily have consti-
tuted technical services under the
original definition of fees for
technical services under article 12
of the India-Netherlands Treaty,
may no longer constitute technical
services with effect from 1 April
1991, with the result that no with-
holding tax is applicable in India.
The same has been explained by
way of an illustration below:

For example:

An Indian vegetable oil manu-
facturing firm has mastered
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25Unlike most Indian treaties, the
India-U.S. Treaty has adopted the concept
of “fees for included services.” This concept
is narrower in scope as compared to “fees
for technical services” and is linked with
royalty payments partly. The emphasis is
on enabling the recipient of services to
apply the technical skills, knowledge, expe-
rience, etc. India’s Treaties with Cyprus,
Singapore, United Kingdom, Canada,
Portugal, etc. also has adopted a similar
narrower concept.

26Article 12 of the India-U.S. Treaty
defines fees for included services as under:

4. For purposes of this Article, “fees
for included services” means
payments of any kind to any person
in consideration for the rendering of
any technical or consultative
services (including through the
provision of services of technical or
other personnel) if such services:

(a) Are ancillary and subsidiary
to the application or enjoyment
of the right, property or informa-
tion for which a payment, de-
scribed in paragraph 3 is
received; or

(b) Make available technical
knowledge, experience, skill,
know-how, or processes, or con-
sist of the development and
transfer of a technical plan or
technical design.

5. Notwithstanding paragraph 4,
“fees for included services” does
not include amounts paid:

(a) For services that are ancillary
and subsidiary, as well as inex-
tricably and essentially linked, to
the sale of property other than a
sale described in paragraph 3(a);

(b) For services that are ancillary
and subsidiary to the rental of
ships, aircraft, containers or other
equipment used in connection
with the operation of ships or air-
craft in international traffic;

(c) For teaching in or by educa-
tional institutions;

(d) For services for the personal
use of the individual or individu-
als making the payment; or

(e) To an employee of the person
making the payments or to any
individual or firm of individuals
(other than a company) for pro-
fessional services as defined in
Article 15 (Independent Personal
Services).



or fees for included services to
a rate lower or a scope more
restricted than the rate or
scope provided for in this
Agreement on the said items
of income, then, Switzerland
and India shall enter into
negotiations without undue
delay in order to provide the
same treatment to Switzer-
land as that provided to the
third State.

Subsequent to signing of the
Germany-India and the India-
Sweden Treaty, the review of the
India-Switzerland Treaty was
always on the cards. The existing
Treaty has been modified by way
of a Protocol dated 16 February
200053 and it would take effect
from 1 April 2001. The Protocol
has taken into account the lower
10 percent withholding tax rate
under the Germany-India Treaty
and the same would therefore
apply from 1 April 2001. Surpris-

ingly, the Protocol has not incorpo-
rated the restrictive definition of
royalty, as in the case of the
India-Sweden Treaty. Equipment
rentals would continue to be taxed
as royalties. The original definition
of royalties, which included within
its scope payments for use of any
copyright of literary, artistic or
scientific work, including motion
picture films and works on film or
videotape for use in connection
with television has been left
untouched.

In other words, unlike other
treaties the words “including
motion picture films television” are
not replaced by the words
“including cinematographic films”
by the Protocol. Most importantly,
the Protocol has considerably
enhanced the scope of the defini-
tion of fees for technical services,
(which was narrower in scope
under Original Treaty in that it
was similar to the definition of fees
for technical services under the
India-U.S. Treaty).54 In spite of the
fact that the original treaty was
more favorable as regards scope of
fees for technical services, the
Protocol being the result of formal
negotiation between the two
countries, the same would be
binding and shall apply from 1
April 2001 in India.

The following table illustrates
the effect of the MFN clause from
the inception in case of the
India-Switzerland Treaty.

VII. The India-Spain
Treaty

The MFN clause to the Protocol
of the India-Spain Treaty58 reads
as under:

7. The competent authorities
shall initiate the appropriate
procedures to review the
provisions of Article 13
(Royalties and fees for tech-
nical services) after a period of
five years from the date of its
entry into force. However, if

under any Convention or
Agreement between India and
a third State which is a
Member of the OECD, which
enters into force after 1
January 1990, India limits its
taxation at source on royalties
or fees for technical services to
a rate lower or a scope more
restricted than the rate or
scope provided for in this
Convention on the said items
of incomes, the same rate or
scope as provided for in that
Convention or Agreement on
the said items of income shall
also apply under this Conven-
tion with effect from the date
on which the present Conven-
tion comes into force or the
relevant Indian Convention or
Agreement, whichever enters
into force later.

Again, the relevant treaties are
the India-U.S. Treaty, the
Germany- India Treaty and the
India-Sweden Treaty. The
following table illustrates the
effect of the MFN clause from the
inception in case of the
India-Spain Treaty:
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53The Protocol has come into force on
20 December 2000 and has been notified
vide Notification No. G.S.R. 74(E) dated 7
February 2001 and Notification No. 35/F.
No 501/7/73-FTD.

54Even the title of the original Article
12 of the India-Switzerland Treaty has
been changed from “fees for included
services” to “fees for technical services”.

55The 15 percent rate applies in case
payments are made by the government or
a public sector undertaking.

5615 percent rate for all payments made
by the government or a public sector
undertaking.

57Applies to all technical services that
are ancillary to royalties paid for use of
equipment.

58The treaty entered into force on 12
January 1995 and became effective in
India from 1 April 1996.

Particulars Payments for Royalties / Fees for
Technical Services Made During

95-01 01 Onwards

Royalties for copyrights, patents, etc

Rate 20/1555 10

Scope Broad Broad

Use of equipment — rate 10 10

Technical services

Rate 20/1556/1057 10

Scope Restricted Broad



The changes have been briefly
discussed hereunder:

A. Reduction in Rate of
Royalties

20 percent rate stands reduced
to 15 percent with effect from 1
April 1996 pursuant to India-U.S.
Treaty and to 10 percent with
effect from 1 April 1997 pursuant
to the Germany-India Treaty.

B. Taxation of Equipment
Rentals

Equipment rentals are not
taxable with effect from 1 April
1998 pursuant to the
India-Sweden Treaty. Wordings in
respect of cinematographic films
also stand altered with effect from
1 April 1998 due to the India-
Sweden Treaty.

C. Reduction in Rate of Fees
for Technical Services

20 percent rate stands reduced
to 10percent/15 percent with effect
from 1 April 1996 pursuant to the
India-U.S. Treaty and to 10
percent with effect from 1 April
1997 pursuant to the
Germany-India Treaty.

D. Restriction of Scope of
Fees for Technical Services

The scope of fees for technical
services stands reduced pursuant
to the India-U.S. Treaty.

VIII. The India-Israel
Treaty

The India-Israel Treaty,61 like
the Germany-India Treaty and the
India-Sweden Treaty provides for
a 10 percent withholding rate and
has a restricted royalty clause,
which does not include equipment
rentals. The treaty has a MFN
clause, which reads as under:

2.The competent authorities of
the Contracting States shall
initiate the proper procedure
to review the provisions of
Articles 12 and 13 (Royalties
and fees for technical services,
respectively) after a period of
five years from the date of
entry into force of this
Convention. However, if under
any Convention or Agreement
between India and any third
State which enters into force
after 1 January 1995, India
limits its taxation at source or
Royalties or Fees for Tech-
nical Services or Interest or
Dividends to a rate lower or a
scope more restricted than the
rate or scope provided for in
this Convention, the same
rate or scope as provided for
in that Convention or Agree-
ment on the said items of
income shall also apply under
this Convention with effect
from the date on which the
present Convention comes
into force or the relevant
Indian Convention or Agree-

ment, whichever enters into
force later.

It can be seen that MFN clause
applies, not only to treaties
entered into with other OECD
countries but also with any other
country, not necessarily being an
OECD country. The changes in the
Treaty since inception have been
noted in the table on the next
page.

A. Changes in Definition of
Fees for Technical Services

The India-Canada Treaty
entered into force on 6 May 1997
and has a restricted definition of
fees for technical services, similar
to the India-U.S. Treaty. The same
would therefore apply to the
India-Israel Treaty with effect
from 1 April 1998.
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59It may be noted that the table only
states the withholding tax rate for equip-
ment rentals under Indian treaties. For
the taxation of equipment rentals, kindly
see the notes appended to the table under
the heading “Taxation of equipment
rentals.”

60Applies to all technical services that
are ancillary to royalties paid for use of
equipment.

61The treaty entered into force on 15
May 1996.

Particulars As per Original
Treaty

Payments For Royalties Fees for Technical Services
Made During-

96-97 97-98 98 Onwards

Royalties for copyrights,
patents, etc

Rate 20 15 10 10

Scope Broad Broad Broad Change in definition

Use of equipment — rate59 10 10 10 Not taxable

Technical services

Rate 20 15/1060 10 10

Scope Broad Restricted Restricted Restricted



IX. The India-Kazakhstan
Treaty

The Protocol to the Treaty with
Kazakhstan63 has a MFN clause
that works both ways. Accordingly,
if either Indian or Kazakhstan
enters into a Treaty with any other
country (not necessarily being an
OECD country), wherein the
taxation at source on items of
income such as royalties, fees for
technical services, etc. is restricted,
the restricted rate or scope would
also apply to this Treaty. There is
no reference to the date from
which MFN clause gets activated.
The Protocol has been produced
hereunder:

With reference to Articles 10,
11 and 12 -

In respect of Articles 10, 11 and
12, under any Convention,
Agreement or Protocol between the
Governments of Republic of
Kazakhstan and the Republic of
India with a third State either
Kazakhstan or India limits their
taxation on dividends (single rate).
Interest, royalties or fees for
technical services to a rate lower
or a scope more restricted than the
rate of scope provided for in this
Convention on the said items of
income, the same rate or scope as
provided for in that Convention.
Agreement or Protocol on the said
items of Income shall apply under
this Convention.

The relevant Treaties are the
India-Canada Treaty and the
India-Sweden Treaty. The overall
position has been noted in the
table on the next page.64

Changes have been briefly
explained below:

A. Restriction in Scope of
Royalties With Effect From 1
April 1998

Pursuant to the India-Sweden
Treaty, equipment rentals would
not be taxable as royalties.

Another development is that
words “including software,” as
appearing in original text of the
India-Kazakhstan Treaty stands
dropped with effect from 1 April
1998 as such words do not appear
under the India- Sweden Treaty. A
question that arises for consider-
ation is whether there would be a
change in the tax position on
account of the omission of the
words — “including software” from
the definition of royalty? As per the
Indian Copyrights Act, 1957,
“Computer programme” is regarded
as literary works. It therefore
appears that payments for software
would be covered under “the consid-
eration for the use of, or the right to
use, any copyright of literary,
artistic or scientific work” limb of
the royalty definition. It therefore
appears that the use of the words
“including software” in the royalty
definition of the India-Kazakhstan
Treaty seems to be by way of
abundant caution. It appears that
payments made for the use of such
protected right would continue to
be treated as royalty payments
under the India-Kazakhstan treaty.

B. Restriction in Scope of
Fees for Technical Services

The India-Portugal Treaty
entered into force on 30 April 2000

and has a restricted definition of
fees for technical services, similar
to the India-U.S. Treaty. The same
would therefore apply to the India-
Kazakhstan Treaty from 1 April
2001.65

X. The India-Philippines
Treaty

The Protocol to the MFN clause
in the India-Philippines Treaty66
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62Being the date from which the treaty
becomes effective in respect of taxes with-
held at source on royalties, fees for tech-
nical services, etc.

63The treaty entered into force on 2
October 1997 and became effective in India
from 1 April 1998.

64The table does not take into account
any Treaty that may be entered into by
Kazakhstan with a third country (after
signing of this treaty), wherein it has
agreed to a rate or scope, lower than what
is stated in the table.

65MFN clause in the India-Kazakhstan
Treaty does not make any reference as to
what all treaties and which of the dates
should be considered for the purpose of
MFN clause. However, to be more conser-
vative, it appears that only subsequent
treaties should be considered and not
treaties existing at the time of the India-
Kazakhstan Treaty. As regards the date to
be considered, should one consider the date
of signing of the treaty or the date from
which Treaty enters into force or the date
from which the treaty comes into effect or
the date on which the treaty is notified? If
one goes by the date of notification of the
treaty for the purpose of MFN clause, the
Canada-India Treaty was notified after the
India-Kazakhstan Treaty and hence the
restricted definition of fees for technical
services under the Canada-India Treaty
should also apply to the India-Kazakhstan
Treaty. If one were to consider the date of
signing or the date of entry into force, it
may not be possible to import the restrict-
ed definition of fees for technical services
under the Canada-India Treaty for the
purpose of MFN clause, as both these
dates are prior to the respective dates
under the India-Kazakhstan Treaty.
Presuming that date of entry into force is
more relevant than date of notification for
the purpose of MFN clause, the India-
Portugal Treaty, which entered into force
after the India-Kazakhstan Treaty, has
been considered in the above analysis for
the purpose of the definition of fees for
technical services.

66The treaty entered into force on 21
March 1994 and became effective in India
from 1 April 1995.

Particulars 1-6-9662 to 98 98 Onwards

Royalties for copyrights, patents, etc

Rate 10 10

Scope Restricted Restricted

Use of equipment — rate Not taxable Not taxable

Technical services

Rate 10 10

Scope Broad Restricted



does not get activated automati-
cally. Both the countries shall
review the Treaty upon Philip-
pines entering into a Treaty with
any third country, which is more
beneficial than the India-Philip-

pines Treaty. The MFN clause has
been reproduced hereunder for
ready reference:

With reference to Articles 8
and 9 if at any time after the
date of signature of the
Convention the Philippines
agrees to a lower or nil rate of
tax with a third State the
Government of the Republic of
the Philippines shall without
undue delay inform the Gov-
ernment of India through
diplomatic channels and the
two Governments will under-
take to review these Articles
with a view to providing such
lower or nil rate to profits of
the same kind derived under
similar circumstances by
enterprises of both
Contracting States.

The Protocol to the MFN clause
in the India-Philippines Treaty
has not been triggered until date
as no such Notification is issued
until date. The overall position is
noted in the table below.

XI. Claiming the Refund in
Respect of Past Years

Only the France-India and the
India-Netherlands Treaty specifi-
cally contains refund provisions in
a situation where excessive taxes
have been deducted in the source
country on royalties, fees for
technical services, etc. According to
both these treaties, where
excessive taxes have been withheld
by the source country, an applica-
tion for the refund of excessive
taxes have to be lodged with the
competent authority70 of that
country within a period of “three
years after the expiration of the
calendar year in which tax has
been levied.”

Besides the France-India and
the India-Netherlands Treaty,
other Indian treaties are silent in

this regard. In all such other cases,
the refund could be claimed only in
accordance with the domestic tax
laws of India. Sections 237 and 239
of the Indian Income-tax Act, 1961
deals with claiming of the refund.
The time frame specified for
claiming refund under section 239
is much shorter as compared to the
time frame specified under the
India-Netherlands and the
France-India Treaty. According to
section 239, every claim for the
refund shall be made “within one
year from the last day of the
relevant assessment year.”71

However, the CBDT has issued
a Circular72 whereby the Income-
tax Officer can admit belated
refund claims under section 237 of
the Indian Income-tax Act, 1961
up to INR 1 lac (US $2,000 subject
to fulfillment of the following
conditions:

1. The refund is arising out of
withholding tax / advance tax and
the total amount of refund does
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67Provided that royalties are payable by
an enterprise pursuant to any collabora-
tion agreement approved by government of
India.

68Provided that royalties are payable by
an enterprise pursuant to any collabora-
tion agreement approved by government of
India.

69The treaty does not have a separate
clause for fees for technical services. The
same would therefore be taxed either as
business profits if there is a permanent
establishment or as other income,
depending upon the facts of the case.

70For this purpose, the competent au-
thority in India has been defined to mean
the central government in the Ministry of
Finance (Department of Revenue) or their
authorized representatives.

71In India, the tax year is called “Pre-
vious Year”, that is, the year during which
the income is earned. Such previous year is
uniform and is from 1st April to 31st
March. “Assessment year” is the year
following the previous year with reference
to which the income is assessed and taxed.

72Circular No. 670 dated 26 October
1993 read with Circular No. 8/2001 dated
16 May 2001

Particulars As Per Original
Treaty

98-01 01 Onwards

Royalties for copyrights,
patents, etc

Rate 10 10 10

Scope Broad Restricted and
change in
definition

Restricted

Use of equipment — rate 10 Not taxable Not taxable

Technical services

Rate 10 10 10

Scope Broad Broad Restricted

Particulars 95 Onwards

Royalties for copyrights, patents, etc

Rate 1567

Scope Broad

Use of equipment — rate 1568

Technical services69 –



not exceed INR 1 lac (US $2,000
for any year.

2. The claim of refund should
not be supplementary in nature, it
should not be claim of additional
refund after the completion of the
original assessment for the same
assessment year.

3. Income Not Assessable to
Others73

In the event, the claim of refund
exceeds INR 1 lac (US $2,000),
section 119(2)(b) empowers the
CBDT to admit any claim for
refund after the expiry of the time
frame specified in section 239, if it
considers it desirable or expedient
for avoiding genuine hardship in a
particular case.74 For this purpose,
an application needs to be made to
the CBDT.

The circular dealing with
procuring refund would only be
applicable in case of recipient of
income (read foreign entity).
However, what happens if the tax
liability of the foreign entity has
been borne by the Indian entity?
Although, until very recently, it
was possible for the Indian entity
to claim refund in such cases in
view of a favorable circular issued
by CBDT in this regard,75 CBDT
has recently issued a fresh
Circular,76 revoking its earlier

Circular. Under the latest circular,
refunds could only be claimed in
cases when the relevant contract
stands cancelled. In other words,
unlike earlier, refunds can no
longer be claimed ordinarily in
cases where excessive taxes have
been withheld. The only option in
such cases for Indian entities
would now be to file an application
under section 119(2)(b) of the Act.

XII. Conclusion
This paper was an endeavor to

bring forth some of the main
changes affecting the tax
treatment of royalties and
technical services payments made
under different treaties that India
has entered into and which has an
MFN clause. Indian or foreign
companies would be well advised
to examine each royalty, technical
service or leasing transaction
closely to check whether any with-
holding tax applies to the transac-
tion that they may be undertaking
or have undertaken in the past. In
the event the transactions have
already been undertaken where
excessive taxes have been
withheld, it may be advisable to
initiate the recovery procedure
depending upon the quantum of
the refund involved and other facts
and circumstances of the case. As

the MFN clause generally has a
reciprocal application, Indian
entities may also claim its benefit
in respect of income received by
them from abroad from their
dealings with foreign entities. ✦
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73Besides the above conditions, the
commissioner of income tax is also empow-
ered to examine other aspects such as the
source of income, reasonableness of income
considering the extent of profit disclosed,
whether books of accounts had been main-
tained and whether there was any manip-
ulation of accounts in the course of the
delayed filing of the claim of the refund to
ascertain the genuineness of the claim.

If the commissioner finds that even if
all the above conditions are satisfied but
still it is not a case of “genuine hardship,”
he may refer the belated refund applica-
tion to the CBDT for its final decision.

74Circular No. 8/2001 dated 16 May
2001.

75Circular No. 769 dated 6 August 1998.
This Circular inter alia provided that in
the event, the tax deducted at source is
found to be in excess of tax required to be
deducted for any reason; it was possible for
the Indian entity deducting taxes to claim
the refund.

76Circular No. 790 dated 20 April 2000.
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1. The India-Netherlands Treaty

Original Article 12 of The India-Netherlands Treaty Modified Article 12 With Effect from 1 April 1998

1. Royalties, fees for technical services and payments for the
use of equipment arising in one of the States and paid to a
resident of the other State may be taxed in that other State.

(1) Royalties and fees for technical services arising in a
Contracting State and paid to a resident of the other
Contracting State may be taxed in that other State.

2. However, such royalties, fees and payments may also be
taxed in the State in which they arise and according to the
laws of that State, but if the recipient is the beneficial owner
of these categories of income the tax so charged shall not
exceed 20 per cent of the gross amount of the royalties, of the
fees and payments.

(2) However, such royalties and fees for technical services may
also be taxed in the Contracting State in which they arise and
according to the laws of that State, but if the recipient is the
beneficial owner of the royalties, or fees for technical services,
the tax so charged shall not exceed 10 per cent of the gross
amount of the royalties or the fees for technical services.

3. The competent authorities of the States shall by mutual
agreement settle the mode of application of paragraph 2.

(3) The competent authorities of the States shall by mutual
agreement settle the mode of application of paragraph 2.

4. The term “royalties” as used in this Article means payments
of any kind received as a consideration for the use of, or the
right to use, any copyright of literary, artistic or scientific
work including motion picture films and works on film or
videotape for use in connection with television, any patent,
trade mark, design or model, plan, secret formula or process,
or for information concerning industrial, commercial or
scientific experience.

(4) The term “royalties” as used in this Article means
payments of any kind received as a consideration for the use
of, or the right to use, any copyright of literary, artistic or
scientific work, including cinematograph films, any patent,
trade mark, design or model, plan, secret formula or process,
or for information concerning industrial, commercial or
scientific experience.

5. The term “fees for technical services” as used in this Article
means payments of any kind to any person, other than
payments to an employee of the person making the payments
and to any individual for independent personal services
mentioned in Article 14, in consideration for services of a
managerial, technical or consultancy nature.

(5) The term “fees for technical services” as used in this Article
means payments of any kind to any person in consideration for
the rendering of any technical or consultancy services
(including through the provision of services of technical or
other personnel) if such services:
(a) are ancillary and subsidiary to the application or
enjoyment of the right, property or information for which a
payment described in paragraph (4) is received; or
(b) make available technical knowledge, experience, skill,
know-how, or processes, or consist of the development and
transfer of a technical plan or technical design.

6. The term “payments for the use of equipment” as used in
this Article means payments of any kind received as a
consideration for the use of, or the right to use, industrial,
commercial or scientific equipment.

(6) Notwithstanding paragraph (5), “fees for included services”
does not include amounts paid:
(a) for services that are ancillary and subsidiary, as well as
inextricably and essentially linked, to the sale of property
(b) for services that are ancillary and subsidiary to the rental
of ships, aircraft, containers or other equipment used in
connection with the operation of ships or aircraft in
international traffic;
(c) for teaching in or by educational institutions;
(d) for services for the personal use of the individual or
individuals making the payment; or
(e) to an employee of the person making the payments or to
any individual or firm of individuals (other than a company)
for professional services as defined in Article 15 (Independent
Personal Services).

7. The provisions of paragraphs 1 and 2 shall not apply if the
beneficial owner of the royalties, fees for technical services or
the payments for the use of equipment, being a resident of one
of the States, carries on business in the other State in which
the royalties, fees for the technical services or the payments
for the use of equipment arise, through a permanent
establishment situated therein, or performs in that other
State independent personal services from a fixed base situated
therein, and the royalties, fees for technical services or the
payments for the use of equipment are effectively connected
with such permanent establishment or fixed base. In such case
the provisions of Article 7 or Article 14, as the case may be,
shall apply.

7. The provisions of paragraphs 1 and 2 shall not apply if the
beneficial owner of the royalties or fees for technical services,
being a resident of one of the States, carries on business in the
other State in which the royalties or fees for the technical
services arise, through a permanent establishment situated
therein, or performs in that other State independent personal
services from a fixed base situated therein, and the royalties
or fees for technical services are effectively connected with
such permanent establishment or fixed base. In such case the
provisions of Article 7 or Article 14, as the case may be, shall
apply.
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1. The India-Netherlands Treaty

Original Article 12 of The India-Netherlands Treaty Modified Article 12 With Effect from 1 April 1998

8. Royalties, fees for technical services or payments for the use
of equipment shall be deemed to arise in one of the States
when the payer is that State itself, a political subdivision, a
local authority or a resident of that State. Where, however, the
person paying the royalties, fees for technical services or the
payments for the use of equipment, whether he is a resident of
one of the States or not, has in one of the States a permanent
establishment or a fixed base in connection with which the
contract under which the royalties, fees for technical services
or the payments for the use of equipment are paid was
concluded, and such royalties, fees for technical services or
payments for the use of equipment are borne by such
permanent establishment or fixed base, then such royalties,
fees for technical services or payments for the use of
equipment shall be deemed to arise in the State in which the
permanent establishment or fixed base is situated.

8. Royalties or fees for technical services shall be deemed to
arise in one of the States when the payer is that State itself, a
political subdivision, a local authority or a resident of that
State. Where, however, the person paying the royalties or fees
for technical services, whether he is a resident of one of the
States or not, has in one of the States a permanent
establishment or a fixed base in connection with which the
contract under which the royalties or fees for technical
services are paid was concluded, and such royalties or fees for
technical services are borne by such permanent establishment
or fixed base, then such royalties or fees for technical services
shall be deemed to arise in the State in which the permanent
establishment or fixed base is situated.

9. Where, by reason of a special relationship between the
payer and the beneficial owner or between both of them and
some other person, the amount of the royalties, fees for
technical services or the payments for the use of equipment,
having regard to the royalties, technical services or the use of
equipment for which they are paid, exceeds the amount which
would have been agreed upon by the payer and the beneficial
owner in the absence of such relationship, the provisions of
this Article shall apply only to the last-mentioned amount. In
such case, the excess part of the payment shall remain taxable
according to the laws of each State, due regard being had to
the other provisions of this Convention.

9. Where, by reason of a special relationship between the
payer and the beneficial owner or between both of them and
some other person, the amount of the royalties or fees for
technical services, having regard to the royalties or technical
services for which they are paid, exceeds the amount which
would have been agreed upon by the payer and the beneficial
owner in the absence of such relationship, the provisions of
this Article shall apply only to the last-mentioned amount. In
such case, the excess part of the payment shall remain taxable
according to the laws of each State, due regard being had to
the other provisions of this Convention.

2. Belgium Treaty

Original Article 12 in Belgium Treaty Modified Article 12 with effect from 1st April 1998

1. Royalties and fees for technical services arising in a
Contracting State and paid to a resident of the other
Contracting State may be taxed in that other State.

(1) Royalties and fees for technical services arising in a
Contracting State and paid to a resident of the other
Contracting State may be taxed in that other State.

2. However, such royalties and fees for technical services may
also be taxed in the Contracting State in which they arise and
according to the laws of that State, but if the beneficial owner of
the royalties or fees for technical services is a resident of the
other Contracting State, the tax so charged shall not exceed 20
per cent of the gross amount of the royalties or fees for technical
services.

(2) However, such royalties and fees for technical services may
also be taxed in the Contracting State in which they arise and
according to the laws of that State, but if the recipient is the
beneficial owner of the royalties, or fees for technical services,
the tax so charged shall not exceed 10 per cent of the gross
amount of the royalties or the fees for technical services.
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2. Belgium Treaty

Original Article 12 in Belgium Treaty Modified Article 12 with effect from 1st April 1998

3.
(a) The term “royalties” as used in this Article means payments
of any kind received as a consideration for the use of, or the
right to use, any copyright of literary, artistic or scientific work
including cinematograph films, or films or tapes used for radio
or television broadcasting, any patent, trade mark, design or
model plan, secret formula or process, or for the use of, or the
right to use, industrial, commercial, or scientific equipment, or
for information concerning industrial, commercial or scientific
experience.
(b) The term “fees for technical services” as used in this Article
means payments of any kind to any person, other than
payments to an employee of the person making the payments
and to any individual for independent personal services
mentioned in Article 14, in consideration for services of a
managerial, technical or consultancy nature, including the
provision of services of technical or other personnel.

3.
(a) The term “royalties” as used in this Article means payments
of any kind received as a consideration for the use of, or the
right to use, any copyright of literary, artistic or scientific work,
including cinematograph films, any patent, trade mark, design
or model, plan, secret formula or process, or for information
concerning industrial, commercial or scientific experience.
(b) The term “fees for technical services” as used in this Article
means payments of any kind to any person in consideration for
the rendering of any technical or consultancy services (including
through the provision of services of technical or other personnel)
if such services:
(a) are ancillary and subsidiary to the application or enjoyment
of the right, property or information for which a payment
described in paragraph (a) is received; or
(b) make available technical knowledge, experience, skill,
know-how, or processes, or consist of the development and
transfer of a technical plan or technical design.
(4) Notwithstanding paragraph (3)(b), “fees for technical
services” does not include amounts paid :(a) for services that are
ancillary and subsidiary, as well as inextricably and essentially
linked, to the sale of property (b) for services that are ancillary
and subsidiary to the rental of ships, aircraft, containers or
other equipment used in connection with the operation of ships
or aircraft in international traffic;(c) for teaching in or by
educational institutions;(d) for services for the personal use of
the individual or individuals making the payment; or(e) to an
employee of the person making the payments or to any
individual or firm of individuals (other than a company) for
professional services as defined in Article 14 (Independent
Personal Services).

4. The provisions of paragraphs 1 and 2 shall not apply if the
beneficial owner of the royalties or fees for technical services,
being a resident of a Contracting State, carries on business in
the other Contracting State in which the royalties or fees for
technical services arise, through a permanent establishment
situated therein, or performs in that other State independent
personal services from a fixed base situated therein, and the
right or property in respect of which, or the contract under
which, the royalties or fees for technical services are paid is
effectively connected with such permanent establishment or
fixed base. In such case, the provisions of Article 7 or Article 14,
as the case may be, shall apply.

4. The provisions of paragraphs 1 and 2 shall not apply if the
beneficial owner of the royalties or fees for technical services,
being a resident of one of the States, carries on business in the
other State in which the royalties or fees for the technical
services arise, through a permanent establishment situated
therein, or performs in that other State independent personal
services from a fixed base situated therein, and the royalties or
fees for technical services are effectively connected with such
permanent establishment or fixed base. In such case the
provisions of Article 7 or Article 14, as the case may be, shall
apply.

5. Royalties and fees for technical services shall be deemed to
arise in a Contracting State when the payer is that State itself,
a political subdivision, a local authority or a resident of that
State. Where, however, the person paying the royalties or fees
for technical services, whether he is a resident of a Contracting
State or not, has in a Contracting State a permanent
establishment or a fixed base in connection with which the
liability to make the payments was incurred and the payments
are borne by such permanent establishment or fixed base, then
the royalties or fees for technical services shall be deemed to
arise in the State in which the permanent establishment or
fixed base is situated.

5. Royalties or fees for technical services shall be deemed to
arise in one of the States when the payer is that State itself, a
political subdivision, a local authority or a resident of that
State. Where, however, the person paying the royalties or fees
for technical services, whether he is a resident of one of the
States or not, has in one of the States a permanent
establishment or a fixed base in connection with which the
liability to make the payments was incurred and the payments
are borne by such permanent establishment or fixed base, then
the royalties or fees for technical services shall be deemed to
arise in the State in which the permanent establishment or
fixed base is situated.

6. Where, by reason of a special relationship between the payer
and the beneficial owner or between both of them and some
other person, the amount of the royalties or fees for technical
services, having regard to the use, right, information or
technical services for which they are paid, exceeds the amount
which would have been agreed upon by the payer and the
beneficial owner in the absence of such relationship, the
provisions of this Article shall apply only to the last-mentioned
amount. In such case, the excess part of the royalties or fees for
technical services shall remain taxable according to the laws of
each Contracting State.

6. Where, by reason of a special relationship between the payer
and the beneficial owner or between both of them and some
other person, the amount of the royalties or fees for technical
services, having regard to the royalties or technical services for
which they are paid, exceeds the amount which would have been
agreed upon by the payer and the beneficial owner in the
absence of such relationship, the provisions of this Article shall
apply only to the last-mentioned amount. In such case, the
excess part of the payment shall remain taxable according to the
laws of each State
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3. The India-France Treaty

Original Article 12 of the India-France Treaty Modified Article 12 with Effect From 1 April 1998

1. Royalties, fees for technical services and payments for the use
of equipment arising in a Contracting State and paid to a
resident of the other Contracting State may be taxed in that
other Contracting State.

1. Royalties and fees for technical services arising in a
Contracting State and paid to a resident of the other
Contracting State may be taxed in that other Contracting State.

2. However, such royalties, fees and payments may also be taxed
in the Contracting State in which they arise and according to
the laws of that Contracting State, but, if the recipient is the
beneficial owner of these categories of income the tax so charged
shall not exceed 20 per cent of the gross amount of such
royalties, fees and payments.

2. However, such royalties and fees may also be taxed in the
Contracting State in which they arise and according to the laws
of that Contracting State, but, if the recipient is the beneficial
owner of these categories of income the tax so charged shall not
exceed 10 per cent of the gross amount of such royalties and
fees.

3. The term “royalties” as used in this article means payments of
any kind received as a consideration for the use of, or the right
to use, any copyright of literary, artistic or scientific work
including cinematograph films, or films or tapes used for radio
or television broadcasting, any patent, trade mark, design or
model, plan, secret formula or process, or for information
concerning industrial, commercial or scientific experience.

3. The term “royalties” as used in this article means payments of
any kind received as a consideration for the use of, or the right
to use, any copyright of literary, artistic or scientific work
including cinematograph films, any patent, trade mark, design
or model, plan, secret formula or process, or for information
concerning industrial, commercial or scientific experience.

4. The term “fees for technical services” as used in this Article
means payments of any kind to any person, other than
payments to an employee of the person making the payments
and to any individual for independent personal services
mentioned in Article 15, in consideration for services of a
managerial, technical or consultancy nature.

(4) The term “fees for technical services” as used in this Article
means payments of any kind to any person in consideration for
the rendering of any technical or consultancy services (including
through the provision of services of technical or other personnel)
if such services :
(a) are ancillary and subsidiary to the application or enjoyment
of the right, property or information for which a payment
described in paragraph (3) is received; or
(b) make available technical knowledge, experience, skill,
know-how, or processes, or consist of the development and
transfer of a technical plan or technical design.

5. The term “payments for the use of equipment” as used in this
Article means payments of any kind received as a consideration
for the use of, or the right to use, industrial, commercial or
scientific equipment.

5. The term “payments for the use of equipment” as used in this
Article means payments of any kind received as a consideration
for the use of, or the right to use, industrial, commercial or
scientific equipment.
(a) for services that are ancillary and subsidiary, as well as
inextricably and essentially linked, to the sale of property
(b) for services that are ancillary and subsidiary to the rental of
ships, aircraft, containers or other equipment used in connection
with the operation of ships or aircraft in international traffic;
(c) for teaching in or by educational institutions;
(d) for services for the personal use of the individual or
individuals making the payment; or
(e) to an employee of the person making the payments or to any
individual or firm of individuals (other than a company) for
professional services as defined in Article 15 (Independent
Personal Services).

6. The provisions of paragraphs 1 and 2 shall not apply if the
beneficial owner of the royalties, fees for technical services or
the payments for the use of equipment being a resident of a
Contracting State, carries on business in the other Contracting
State in which the royalties, fees for the technical services or the
payments for the use of equipment arises, through a permanent
establishment situated therein, or performs in that other
Contracting State independent personal services from a fixed
base situation therein, and the royalties, fees for technical
services or the payments for the use of equipment are effectively
connected with such permanent establishment or fixed base. In
such case the provisions of Article 7 or Article 15, as the case
may be, shall apply.

6. The provisions of paragraphs 1 and 2 shall not apply if the
beneficial owner of the royalties and fees for technical services
being a resident of a Contracting State, carries on business in
the other Contracting State in which the royalties or fees for the
technical services arises, through a permanent establishment
situated therein, or performs in that other Contracting State
independent personal services from a fixed base situation
therein, and the royalties or fees for technical services are
effectively connected with such permanent establishment or
fixed base. In such case the provisions of Article 7 or Article 15,
as the case may be, shall apply.
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7. Royalties, fees for technical services or payments for the use
of equipment shall be deemed to arise in a Contracting State
when the payer is that Contracting State itself, a political
sub-division, a local authority or a resident of that Contracting
State. Where, however the person paying the royalties, fees for
technical services or the payments for the use of equipment,
whether he is a resident of a Contracting State or not has in a
Contracting State a permanent establishment or a fixed base in
connection with which the contract under which the royalties,
fees for technical services or the payments for the use of
equipment, are paid was concluded and such royalties, fees for
technical services or payments for the use of equipment, are
borne by such permanent establishment or fixed base, then such
royalties, fees for technical services or payments for the use of
equipment shall be deemed to arise in the Contracting State in
which the permanent establishment or fixed base is situated.

7. Royalties or fees for technical services shall be deemed to
arise in a Contracting State when the payer is that Contracting
State itself, a political sub-division, a local authority or a
resident of that Contracting State. Where, however the person
paying the royalties or fees for technical services, whether he is
a resident of a Contracting State or not has in a Contracting
State a permanent establishment or a fixed base in connection
with which the contract under which the royalties or fees for
technical services, are paid was concluded and such royalties or
fees for technical services, are borne by such permanent
establishment or fixed base, then such royalties or fees for
technical services shall be deemed to arise in the Contracting
State in which the permanent establishment or fixed base is
situated.

8. Where, by reason of a special relationship between the payer
and the beneficial owner or between both of them and some
other person, the amount of the royalties, fees for technical
services or the payments for the use of equipment, having
regard to the royalties, technical services or the use of
equipment for which they are paid, exceeds the amount which
would have been agreed upon by the payer and the beneficial
owner in the absence of such relationship, the provisions of this
Article shall apply only to the last mentioned amount. In such
case, the excess part of the payment shall remain taxable
according to the laws of each Contracting State, due regard
being had to the other provisions of this Convention.

8. Where, by reason of a special relationship between the payer
and the beneficial owner or between both of them and some
other person, the amount of the royalties or fees for technical
services, having regard to the royalties or technical services for
which they are paid, exceeds the amount which would have been
agreed upon by the payer and the beneficial owner in the
absence of such relationship, the provisions of this Article shall
apply only to the last mentioned amount. In such case, the
excess part of the payment shall remain taxable according to the
laws of each Contracting State, due regard being had to the
other provisions of this Convention.

4. The India-Sweden Treaty

Original Article 12 of the India-Sweden Treaty Modified Article 12 With Effect From 1 April 1998

Article 12
Royalties and Fees for Technical Services
(1) Royalties and fees for technical services arising in a
Contracting State and paid to a resident of the other
Contracting State may be taxed in that other State.

Article 12
Royalties and Fees for Technical Services
(1) Royalties and fees for technical services arising in a
Contracting State and paid to a resident of the other
Contracting State may be taxed in that other State.

(2) Notwithstanding the provisions of paragraph (1) such
royalties and fees for technical services may also be taxed in the
Contracting State in which they arise, and according to the laws
of that State, but if the recipient is the beneficial owner of the
royalties or fees for technical services, the tax so charged shall
not exceed 10 per cent of the gross amount of the royalties or
fees for technical services.

(2) Notwithstanding the provisions of paragraph (1) such
royalties and fees for technical services may also be taxed in the
Contracting State in which they arise, and according to the laws
of that State, but if the recipient is the beneficial owner of the
royalties or fees for technical services, the tax so charged shall
not exceed 10 per cent of the gross amount of the royalties or
fees for technical services.
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(3)
(a) The term “royalties” as used in this Article means payments
of any kind received as a consideration for the use of, or the
right to use, any copyright of literary, artistic or scientific work
including cinematograph films, any patent, trade mark, design
or model, plan, secret formula or process, or for information
concerning industrial, commercial or scientific experience.
(b) The term “fees for technical services” means payment of any
kind in consideration for the rendering of any managerial,
technical or consultancy services including the provision of
services by technical or other personnel but does not include
payments for services mentioned in Articles 14 and 15 of this
Convention.

(3)
(a) The term “royalties” as used in this Article means payments
of any kind received as a consideration for the use of, or the
right to use, any copyright of literary, artistic or scientific work
including cinematograph films, any patent, trade mark, design
or model, plan, secret formula or process, or for information
concerning industrial, commercial or scientific experience.
(b) The term “fees for technical services” as used in this Article
means payments of any kind to any person in consideration for
the rendering of any technical or consultancy services (including
through the provision of services of technical or other personnel)
if such services :
(a) are ancillary and subsidiary to the application or enjoyment
of the right, property or information for which a payment
described in paragraph (a) is received; or
(b) make available technical knowledge, experience, skill,
know-how, or processes, or consist of the development and
transfer of a technical plan or technical design.
(4) Notwithstanding paragraph (3)(b), “fees for technical
services” does not include amounts paid :
(a) for services that are ancillary and subsidiary, as well as
inextricably and essentially linked, to the sale of property
(b) for services that are ancillary and subsidiary to the rental of
ships, aircraft, containers or other equipment used in connection
with the operation of ships or aircraft in international traffic;
(c) for teaching in or by educational institutions;
(d) for services for the personal use of the individual or
individuals making the payment; or
(e) to an employee of the person making the payments or to any
individual or firm of individuals (other than a company) for
professional services as defined in Article 15 (Independent
Personal Services).

(4) The provisions of paragraphs (1) and (2) shall not apply if the
beneficial owner of the royalties or fees for technical services,
being a resident of a Contracting State, carries on business in
the other Contracting State in which the royalties or fees for
technical services arise, through a permanent establishment
situated therein, or performs in that other State independent
personal services from a fixed base situated therein, and the
right or property in respect of which the royalties or fees for
technical services are paid is effectively connected with such
permanent establishment or fixed base. In such case the
provisions of Article 7 or Article 14, as the case may be, shall
apply.

(4) The provisions of paragraphs (1) and (2) shall not apply if the
beneficial owner of the royalties or fees for technical services,
being a resident of a Contracting State, carries on business in
the other Contracting State in which the royalties or fees for
technical services arise, through a permanent establishment
situated therein, or performs in that other State independent
personal services from a fixed base situated therein, and the
right or property in respect of which the royalties or fees for
technical services are paid is effectively connected with such
permanent establishment or fixed base. In such case the
provisions of Article 7 or Article 14, as the case may be, shall
apply.

(5) Royalties or fees for technical services shall be deemed to
arise in a Contracting State when the payer is a resident of that
State. Where, however, the person paying the royalties or fees
for technical services, whether he is a resident of a Contracting
State or not, has in a Contracting State a permanent
establishment or a fixed base in connection with which the
liability to pay the royalties or fees for technical services was
incurred, and such royalties or fees for technical services are
borne by such permanent establishment or fixed base, then such
royalties or fees for technical services shall be deemed to arise
in the State in which the permanent establishment or fixed base
is situated.

(5) Royalties or fees for technical services shall be deemed to
arise in a Contracting State when the payer is a resident of that
State. Where, however, the person paying the royalties or fees
for technical services, whether he is a resident of a Contracting
State or not, has in a Contracting State a permanent
establishment or a fixed base in connection with which the
liability to pay the royalties or fees for technical services was
incurred, and such royalties or fees for technical services are
borne by such permanent establishment or fixed base, then such
royalties or fees for technical services shall be deemed to arise
in the State in which the permanent establishment or fixed base
is situated.
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(6) Where by reason of a special relationship between the payer
and the beneficial owner or between both of them and some
other person, the amount of the royalties or fees for technical
services, having regard to the use, right or information for
which they are paid, exceeds the amount which would have been
agreed upon by the payer and the beneficial owner in the
absence of such relationship, the provisions of this Article shall
apply only to the last-mentioned amount. In such case, the
excess part of the payments shall remain taxable according to
the laws of each Contracting State, due regard being had to the
other provisions of this Convention.

(6) Where by reason of a special relationship between the payer
and the beneficial owner or between both of them and some
other person, the amount of the royalties or fees for technical
services, having regard to the use, right or information for
which they are paid, exceeds the amount which would have been
agreed upon by the payer and the beneficial owner in the
absence of such relationship, the provisions of this Article shall
apply only to the last-mentioned amount. In such case, the
excess part of the payments shall remain taxable according to
the laws of each Contracting State, due regard being had to the
other provisions of this Convention.

5. The India-Switzerland Treaty

Original Article 12 of the India-Switzerland Treaty Modified Article 12 With Effect From 1 April 2001

1. Royalties and fees for included services arising in a
Contracting State and paid to a resident of the other
Contracting State may be taxed in that other State.

1. Royalties and fees for technical services arising in a
Contracting State and paid to a resident of the other
Contracting State may be taxed in that other State.

2. However, such royalties and fees for included services may
also be taxed in the Contracting State in which they arise and
according to the laws of that State; but if the beneficial owner of
the royalties or fees for included services in a resident of the
other Contracting State, the tax so charged shall not exceed:
(a) in the case of royalties referred to in sub-paragraph (a) of
paragraph 3 and fees for included services referred to in
sub-paragraph (b) of paragraph 4 of this Article:
(i) during the first five taxable years for which this Agreement
has effect,
(A) 15 per cent of the gross amount of the royalties or fees for
included services as defined in this Article, where the payer of
the royalties or fees is the Government of that Contracting
State, a political sub-division or a public sector company; and
(B) 20 per cent of the gross amount of the royalties or fees for
included services in all other cases; and
(ii) during the subsequent years, 15 per cent of the gross amount
of royalties or fees for included services; and
(b) in the case of the royalties referred to in sub-paragraph (b) of
paragraph 3 and fees for included services referred to in
sub-paragraph (a) of paragraph 4 of this Article, 10 per cent of
the gross amount of such royalties or fees for included services.

2. However, such royalties and fees for technical services may
also be taxed in the Contracting State in which they arise and
according to the laws of that State; but if the beneficial owner of
the royalties or fees for technical services in a resident of the
other Contracting State, the tax so charged shall not exceed 10
per cent of the gross amount of the royalties or the fees for
technical services.

3. The term “royalties” as used in this Article means:
(a) payments of any kind received as a consideration for the use
of, or the right to use, any copyright of a literary, artistic, or
scientific work, including cinematograph films or work on film,
tape or other means of reproduction for use in connection with
radio or television broadcasting, any patent trademark, design
or model, plan, secret formula or process, or for information
concerning industrial, commercial or scientific experience; and
(b) payments of any kind received as consideration for the use
of, or the right to use, any industrial, commercial, or scientific
equipment.

3. The term “royalties” as used in this Article means payments
of any kind received as a consideration for the use of, or the
right to use, any copyright of a literary, artistic, or scientific
work, including cinematograph films or work on film, tape or
other means of reproduction for use in connection with radio or
television broadcasting, any patent trademark, design or model,
plan, secret formula or process, or for the use of, or the right to
use, any industrial, commercial, or scientific equipment, or for
information concerning industrial, commercial or scientific
experience.
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4. For purposes of this Article, the term “fees for included
services” means:
(a) payments of any kind to any person in consideration for the
rendering of any technical or consultancy services (including
through the provision of services of technical or other
personnel), if such services are ancillary and subsidiary to the
application or enjoyment of the right, for which a payment
described in sub-paragraph (b) of paragraph 3 is received;
(b) payments of any kind to any person in consideration for the
rendering of any technical or consultancy services (including
through the provision of services of technical or other personnel)
if such services:
(i) are ancillary and subsidiary to the application or enjoyment
of the right, property or information for which a payment
described in sub-paragraph (a) of paragraph 3 is received; or
(ii) make available technical knowledge, experience, skill,
know-how or processes, or consist of the development and
transfer of a technical plan or technical design.

4. For purposes of this Article, the term “fees for technical
services” means payments of any kind to any person in
consideration for the rendering of any managerial, technical or
consultancy services, including the provision of services by
technical or other personnel.

5. Notwithstanding paragraph 4, “fees for included services”
does not include amounts paid:
(a) for services that are ancillary and subsidiary, as well as
inextricably and essentially linked, to the sale of property;
(b) for teaching in or by educational institutions;
© for services for the personal use of the individual or
individuals making the payment; or
(d) to an employee of the person making the payments or to any
individual or firm of individuals (other than a company) for
professional services falling under Article 14.

(5) Notwithstanding paragraph (4), “fees for technical services”
does not include amounts paid :
(a) for teaching in or by educational institutions;
(b) for services covered by Article 14 or Article 15, as the case
may be.

6. The provisions of paragraphs 1 and 2 shall not apply if the
beneficial owner of the royalties or fees for included services,
being a resident of a Contracting State, carries on business in
the other Contracting State in which the royalties or fees for
included services arise, through a permanent establishment
situated therein and the contract in respect of which the
royalties or fees for included services are paid is effectively
connected with such permanent establishment. In such case, the
provisions of Article 7 shall apply.

6. The provisions of paragraphs 1 and 2 shall not apply if the
beneficial owner of the royalties or fees for technical services,
being a resident of a Contracting State, carries on business in
the other Contracting State in which the royalties or fees for
technical services arise, through a permanent establishment
situated therein, or performs in that other State independent
personal services from a fixed base situated therein, and the
contract in respect of which the royalties or fees for technical
services are paid is effectively connected with such permanent
establishment or fixed base. In such case, the provisions of
Article 7 or Article 14, as the case may be shall apply.

7. Royalties and fees for included services shall be deemed to
arise in a Contracting State when the payer is that State itself,
a political sub-division, a local authority or a resident of that
State. Where, however, the person paying the royalties or fees
for included services, whether he is a resident of a Contracting
State or not, has in a Contracting State a permanent
establishment in connection with which the liability to pay the
royalties or fees for included services was incurred, and such
royalties or fees for included services are borne by such
permanent establishment, then such royalties or fees for
included services shall be deemed to arise in the State in which
the permanent establishment is situated.

7. Royalties and fees for technical services shall be deemed to
arise in a Contracting State when the payer is that State itself,
a political sub-division, a local authority or a resident of that
State. Where, however, the person paying the royalties or fees
for technical services, whether he is a resident of a Contracting
State or not, has in a Contracting State a permanent
establishment or a fixed base in connection with which the
liability to pay the royalties or fees for technical services was
incurred, and such royalties or fees for technical services are
borne by such permanent establishment or fixed base, then such
royalties or fees for technical services shall be deemed to arise
in the State in which the permanent establishment or fixed base
is situated.

8. Where, by reason of a special relationship between the payer
and the beneficial owner or between both of them and some
other person, the amount of the royalties or fees for included
services paid exceeds the amount which would have been paid in
the absence of such relationship, the provisions of this article
shall apply only to the last-mentioned amount. In such case, the
excess part of the payments shall remain taxable according to
the laws of each Contracting State, due regard being had to the
other provisions of this Agreement.

8. Where, by reason of a special relationship between the payer
and the beneficial owner or between both of them and some
other person, the amount of the royalties or fees for technical
services paid exceeds the amount which would have been paid in
the absence of such relationship, the provisions of this article
shall apply only to the last-mentioned amount. In such case, the
excess part of the payments shall remain taxable according to
the laws of each Contracting State, due regard being had to the
other provisions of this Agreement.
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1. Royalties and fees for technical services arising in a
Contracting State and paid to a resident of the other
Contracting State may be taxed in that other State.

1. Royalties and fees for technical services arising in a
Contracting State and paid to a resident of the other
Contracting State may be taxed in that other State.

2. However, such royalties and fees for technical services may
also be taxed in the Contracting State in which they arise and
according to the law of that State, but if the recipient is the
beneficial owner of the royalties or fees for technical services the
tax so charged shall not exceed:
(i) in the case of royalties relating to the payments for the use of,
or the right to use, industrial, commercial or scientific
equipment, 10 per cent of the gross amount of the royalties;
(ii) in the case of fees for technical services and other royalties,
20 per cent of the gross amount of fees for technical services or
royalties.

2. However, such royalties and fees for technical services may
also be taxed in the Contracting State in which they arise and
according to the law of that State, but if the recipient is the
beneficial owner of the royalties or fees for technical services the
tax so charged shall not exceed 10 per cent of the gross amount
of the royalties or the fees for technical services.

3. The term “royalties” as used in this Article means payments
of any kind received as a consideration for the use of, or the
right to use, any copyright of literary, artistic or scientific work,
including cinematographic films or films or tapes used for radio
or television broadcasting, any patent, trade mark, design or
model, plan, secret formula or process, or for the use of, or the
right to use, industrial, commercial or scientific equipment, or
for information concerning industrial, commercial or scientific
experience.

3. The term “royalties” as used in this Article means payments
of any kind received as a consideration for the use of, or the
right to use, any copyright of literary, artistic or scientific work,
including cinematographic films, any patent, trade mark, design
or model, plan, secret formula or process or for information
concerning industrial, commercial or scientific experience.

4. The term “fees for technical services” as used in this Article
means payments of any kind to any person other than payments
to an employee of the person making the payments and to any
individual for independent personal services mentioned in
Article 15 (Independent Personal Services), in consideration for
the services of a technical or consultancy nature, including the
provision of services of technical or other personnel.

(4) The term “fees for technical services” as used in this Article
means payments of any kind to any person in consideration for
the rendering of any technical or consultancy services (including
through the provision of services of technical or other personnel)
if such services:
(a) are ancillary and subsidiary to the application or enjoyment
of the right, property or information for which a payment
described in paragraph (3) is received; or
(b) make available technical knowledge, experience, skill,
know-how, or processes, or consist of the development and
transfer of a technical plan or technical design.
(5) Notwithstanding paragraph (4), “fees for technical services”
does not include amounts paid:
(a) for services that are ancillary and subsidiary, as well as
inextricably and essentially linked, to the sale of property
(b) for services that are ancillary and subsidiary to the rental of
ships, aircraft, containers or other equipment used in connection
with the operation of ships or aircraft in international traffic;
(c) for teaching in or by educational institutions;
(d) for services for the personal use of the individual or
individuals making the payment; or
(e) to an employee of the person making the payments or to any
individual or firm of individuals (other than a company) for
professional services as defined in Article 15 (Independent
Personal Services).

5. The provisions of paragraphs 1 and 2 shall not apply if the
beneficial owner of the royalties or fees for technical services,
being a resident of a Contracting State, carries on business in
the other Contracting State in which the royalties or fees for
technical services arise, through a permanent establishment
situated therein, or performs in that other State independent
personal services from a fixed base situated therein, and the
right, property or contract in respect of which the royalties or
fees for technical services are paid is effectively connected with
such permanent establishment or fixed base. In such case, the
provisions of Article 7 or Article 15, as the case may be, shall
apply.

5. The provisions of paragraphs 1 and 2 shall not apply if the
beneficial owner of the royalties or fees for technical services,
being a resident of a Contracting State, carries on business in
the other Contracting State in which the royalties or fees for
technical services arise, through a permanent establishment
situated therein, or performs in that other State independent
personal services from a fixed base situated therein, and the
right, property or contract in respect of which the royalties or
fees for technical services are paid is effectively connected with
such permanent establishment or fixed base. In such case, the
provisions of Article 7 or Article 15, as the case may be, shall
apply.
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6. Royalties and fees for technical services shall be deemed to
arise in a Contracting State when the payer is that State itself,
a political subdivision, a local authority or a resident of that
State. Where, however, the person paying the royalties or fees
for technical services whether he is a resident of a Contracting
State or not, has in a Contracting State a permanent
establishment or fixed base in connection with which the
liability to pay the royalties or fees for technical services was
incurred, and such royalties or fees for technical services are
borne by such permanent establishment or fixed base, then such
royalties or fees for technical services shall be deemed to arise
in the State in which the permanent establishment or fixed base
is situated.

6. Royalties and fees for technical services shall be deemed to
arise in a Contracting State when the payer is that State itself,
a political subdivision, a local authority or a resident of that
State. Where, however, the person paying the royalties or fees
for technical services whether he is a resident of a Contracting
State or not, has in a Contracting State a permanent
establishment or fixed base in connection with which the
liability to pay the royalties or fees for technical services was
incurred, and such royalties or fees for technical services are
borne by such permanent establishment or fixed base, then such
royalties or fees for technical services shall be deemed to arise
in the State in which the permanent establishment or fixed base
is situated.

7. Where, by reason of a special relationship between the payer
and the beneficial owner or between both of them and some
other person, the amount of the royalties or fees for technical
services paid, exceeds the amount, which would have been paid
in the absence of such relationship, the provisions of this Article
shall apply only to the last-mentioned amount. In such case, the
excess part of the payments shall remain taxable according to
the laws of each Contracting State, due regard being had to the
other provisions of this Convention.

7. Where, by reason of a special relationship between the payer
and the beneficial owner or between both of them and some
other person, the amount of the royalties or fees for technical
services paid, exceeds the amount, which would have been paid
in the absence of such relationship, the provisions of this Article
shall apply only to the last-mentioned amount. In such case, the
excess part of the payments shall remain taxable according to
the laws of each Contracting State, due regard being had to the
other provisions of this Convention.

7. The India-Israel Treaty

Original Article 12 of The India-Israel Treaty Modified Article 12 With Effect From 1 April 2001

Article 12
Royalties
1. Royalties arising in a Contracting State and paid to a resident
of the other Contracting State may be taxed in that other State.

Article 12
Royalties
1. Royalties arising in a Contracting State and paid to a resident
of the other Contracting State may be taxed in that other State.

2. However, such royalties may also be taxed in the Contracting
State in which they arise, and according to the laws of that
State, but if the recipient is the beneficial owner of the royalties,
the tax so charged shall not exceed 10% of the gross amount of
the royalties.

2. However, such royalties may also be taxed in the Contracting
State in which they arise, and according to the laws of that
State, but if the recipient is the beneficial owner of the royalties,
the tax so charged shall not exceed 10% of the gross amount of
the royalties.

3. The term “royalties” as used in this Article means payments
of any kind received as a consideration for the use of, or the
right to use, any copyright of literary, artistic or scientific work
including cinematograph films, any patent, trade mark, design
or model, plan, secret formula or process, or for information
concerning industrial, commercial or scientific experience.

3. The term “royalties” as used in this Article means payments
of any kind received as a consideration for the use of, or the
right to use, any copyright of literary, artistic or scientific work
including cinematograph films, any patent, trade mark, design
or model, plan, secret formula or process, or for information
concerning industrial, commercial or scientific experience.

4. The provisions of paragraphs 1 and 2 shall not apply if the
beneficial owner of the royalties, being a resident of a
Contracting State, carries on business in the other Contracting
State in which the royalties arise, through a permanent
establishment situated therein, or performs in that other State
independent personal services from a fixed base situated
therein, and the right or property in respect of which the
royalties are paid is effectively connected with such permanent
establishment or fixed base. In such case the provisions of
Article 7 or Article 15, as the case may be, shall apply.

4. The provisions of paragraphs 1 and 2 shall not apply if the
beneficial owner of the royalties, being a resident of a
Contracting State, carries on business in the other Contracting
State in which the royalties arise, through a permanent
establishment situated therein, or performs in that other State
independent personal services from a fixed base situated
therein, and the right or property in respect of which the
royalties are paid is effectively connected with such permanent
establishment or fixed base. In such case the provisions of
Article 7 or Article 15, as the case may be, shall apply.
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7. The India-Israel Treaty

Original Article 12 of The India-Israel Treaty Modified Article 12 With Effect From 1 April 2001

5. Royalties shall be deemed to arise in a Contracting State
when the payer is that State itself, a political subdivision, a
local authority or a resident of that State. Where, however, the
person paying the royalties, whether he is a resident of a
Contracting State or not, has in a Contracting State a
permanent establishment or a fixed base in connection with
which the liability to pay the royalties was incurred, and such
royalties are borne by such permanent establishment or fixed
base, then such royalties shall be deemed to arise in the State in
which the permanent establishment or fixed base is situated.

5. Royalties shall be deemed to arise in a Contracting State
when the payer is that State itself, a political subdivision, a
local authority or a resident of that State. Where, however, the
person paying the royalties, whether he is a resident of a
Contracting State or not, has in a Contracting State a
permanent establishment or a fixed base in connection with
which the liability to pay the royalties was incurred, and such
royalties are borne by such permanent establishment or fixed
base, then such royalties shall be deemed to arise in the State in
which the permanent establishment or fixed base is situated.

6. Where, by reason of a special relationship between the payer
and the beneficial owner or between both of them and some
other person, the amount of the royalties, having regard to the
use, right or information for which they are paid, exceeds the
amount which would have been agreed upon by the payer and
the beneficial owner in the absence of such relationship, the
provisions of this Article shall apply only to the last-mentioned
amount. In such case, the excess part of the payments shall
remain taxable according to the laws of each Contracting State,
due regard being had to the other provisions of this Convention.

6. Where, by reason of a special relationship between the payer
and the beneficial owner or between both of them and some
other person, the amount of the royalties, having regard to the
use, right or information for which they are paid, exceeds the
amount which would have been agreed upon by the payer and
the beneficial owner in the absence of such relationship, the
provisions of this Article shall apply only to the last-mentioned
amount. In such case, the excess part of the payments shall
remain taxable according to the laws of each Contracting State,
due regard being had to the other provisions of this Convention.

Article 13
Fees For Technical Services
1. Fees for technical services arising in a Contracting State and
paid to a resident of the other Contracting State may be taxed in
that other State.

Article 13
Fees For Technical Services
1. Fees for technical services arising in a Contracting State and
paid to a resident of the other Contracting State may be taxed in
that other State.

2. However, such fees for technical services may also be taxed in
the Contracting State in which they arise and according to the
laws of that State, but if the recipient is the beneficial owner of
the fees for technical services, the tax so charged shall not
exceed 10 per cent of the gross amount of the fees for technical
services.

2. However, such fees for technical services may also be taxed in
the Contracting State in which they arise and according to the
laws of that State, but if the recipient is the beneficial owner of
the fees for technical services, the tax so charged shall not
exceed 10 per cent of the gross amount of the fees for technical
services.

3. The term “fees for technical services” as used in this Article
means payments of any kind received as a consideration for
services of a managerial, technical or consultancy nature,
including the provision of services by technical or other
personnel, but does not include payments for services mentioned
in Article 16 of this Convention.

(3) The term “fees for technical services” as used in this Article
means payments of any kind to any person in consideration for
the rendering of any technical or consultancy services (including
through the provision of services of technical or other personnel)
if such services :
(a) are ancillary and subsidiary to the application or enjoyment
of the right, property or information for which a payment
described in Article 12 is received; or
(b) make available technical knowledge, experience, skill,
know-how, or processes, or consist of the development and
transfer of a technical plan or technical design.
(4) Notwithstanding paragraph (3), “fees for technical services”
does not include amounts paid :
(a) for services that are ancillary and subsidiary, as well as
inextricably and essentially linked, to the sale of property
(b) for services that are ancillary and subsidiary to the rental of
ships, aircraft, containers or other equipment used in connection
with the operation of ships or aircraft in international traffic;
(c) for teaching in or by educational institutions;
(d) for services for the personal use of the individual or
individuals making the payment; or
(e) to an employee of the person making the payments or to any
individual or firm of individuals (other than a company) for
professional services as defined in Article 15 (Independent
Personal Services).
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4. The provisions of paragraphs 1 and 2 shall not apply if the
beneficial owner of the fees for technical services, being a
resident of a Contracting State, carries on business in the other
Contracting State in which the fees for technical services arise,
through a permanent establishment situated therein, or
performs in that other State independent personal services from
a fixed base situated therein, and the right, property or contract
in respect of which the fees for technical services are paid is
effectively connected with such permanent establishment or
fixed base. In such case, the provisions of Article 7, or Article 15,
as the case may be, shall apply.

4. The provisions of paragraphs 1 and 2 shall not apply if the
beneficial owner of the fees for technical services, being a
resident of a Contracting State, carries on business in the other
Contracting State in which the fees for technical services arise,
through a permanent establishment situated therein, or
performs in that other State independent personal services from
a fixed base situated therein, and the right, property or contract
in respect of which the fees for technical services are paid is
effectively connected with such permanent establishment or
fixed base. In such case, the provisions of Article 7, or Article 15,
as the case may be, shall apply.

5. Fees for technical services shall be deemed to arise in a
Contracting State when the services are rendered in that State
and the payer is that State itself, a political subdivision, a local
authority or a resident of that State. Where, however, the
person paying the fees for technical services, whether he is a
resident of a Contracting State or not, has in a Contracting
State a permanent establishment or a fixed base in connection
with which the liability to pay the fees for technical services was
incurred, and such fees for technical services are borne by such
permanent establishment or fixed base, then such fees for
technical services shall be deemed to arise in the State in which
the permanent establishment or fixed base is situated.

5. Fees for technical services shall be deemed to arise in a
Contracting State when the services are rendered in that State
and the payer is that State itself, a political subdivision, a local
authority or a resident of that State. Where, however, the
person paying the fees for technical services, whether he is a
resident of a Contracting State or not, has in a Contracting
State a permanent establishment or a fixed base in connection
with which the liability to pay the fees for technical services was
incurred, and such fees for technical services are borne by such
permanent establishment or fixed base, then such fees for
technical services shall be deemed to arise in the State in which
the permanent establishment or fixed base is situated.

6. Where, by reason of special relationship between the payer
and the beneficial owner or between both of them and some
other person, the amount of fees for technical services paid
exceeds the amount, which would have been paid in the absence
of such relationship, the provisions of this Article shall apply
only to the last-mentioned amount. In such case, the excess part
of the payments shall remain taxable according to the laws of
each Contracting State, due regard being had to the other
provisions of this Convention.

6. Where, by reason of special relationship between the payer
and the beneficial owner or between both of them and some
other person, the amount of fees for technical services paid
exceeds the amount, which would have been paid in the absence
of such relationship, the provisions of this Article shall apply
only to the last-mentioned amount. In such case, the excess part
of the payments shall remain taxable according to the laws of
each Contracting State, due regard being had to the other
provisions of this Convention.

7. The provisions of paragraphs 1 to 6 of this Article shall not
apply to payments relating to services mentioned herein below:
(i) Services that are ancillary and subsidiary, and inextricably
and essentially linked, to a sale of property;
(ii) Services that are ancillary and subsidiary to the rental of
ships, aircraft, containers or other equipment used in connection
with the operation of ships or aircraft in international traffic;
(iii) Teaching in or by an educational institution;
(iv) Services for the personal use of the individual or individuals
making the payments or
(v) Professional services as defined in Article 15.
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1. Royalties or fees for technical services arising in a
Contracting State and paid to a resident of the other
Contracting State may be taxed in that other State.

1. Royalties or fees for technical services arising in a
Contracting State and paid to a resident of the other
Contracting State may be taxed in that other State.

2. However, such royalties or fees for technical services may also
be taxed in the Contracting State in which they arise, and
according to the laws of that State, but if the recipient is the
beneficial owner of the royalties or fees for technical services,
the tax so charged shall not exceed 10 per cent of the gross
amount of the royalties or fees for technical services.

2. However, such royalties or fees for technical services may also
be taxed in the Contracting State in which they arise, and
according to the laws of that State, but if the recipient is the
beneficial owner of the royalties or fees for technical services,
the tax so charged shall not exceed 10 per cent of the gross
amount of the royalties or fees for technical services.

3.
(a) The term “royalties” as used in this Article means payments
of any kind received as a consideration for the use of, or the
right to use, any copyright of literary, artistic or scientific work
including software, cinematograph films, any patent, trade
mark, design or model, plan, secret formula or process, or for
information concerning industrial, commercial or scientific
experience, and payments for the use of, or the right to use
industrial, commercial or scientific equipment.

(b) The term “fees for technical services” means payment of any
kind in consideration for the rendering of any managerial,
technical or consultancy services including the provision of
services by technical or other personnel but does not include
payments for services mentioned in Articles 14 and 15 of this
Convention.

3.
(a) The term “royalties” as used in this Article means payments
of any kind received as a consideration for the use of, or the
right to use, any copyright of literary, artistic or scientific work,
cinematograph films, any patent, trade mark, design or model,
plan, secret formula or process, or for information concerning
industrial, commercial or scientific experience,
(b) For the purposes of this Article, ‘fees for included services’
means payments of any kind, other than those mentioned in
Articles 14 and 15 of this Convention, to any person in
consideration of the rendering of any technical or consultancy
services (including through the provisions of services of
technical or other personnel) if such services:
(a) are ancillary and subsidiary to the application or enjoyment
of the right, property or information for which a payment
described in paragraph 3 is received, or
(b) make available technical knowledge, experience, skill,
know-how or processes or consist of the development and
transfer of a technical plan or technical design which enables
the person acquiring the services to apply the technology
contained therein.
5. Notwithstanding paragraph 4, ‘fees for included services’ does
not include payments:
(a) for services that are ancillary and subsidiary, as well as
inextricably and essentially linked, to the sale of property;
(b) for services that are ancillary and subsidiary to the rental of
ships, aircraft, containers or other equipment used in connection
with the operation of ships or aircraft in international craft;
(c) for teaching in or by educational institutions;
(d) for services for the personal use of the individual or
individuals making the payment;
(e) to an employee of the person making the payments or to any
individual or firm of individuals (other than a company) for
professional services as defined in Article 14;
(f) for services rendered in connection with an installation or
structure used for the exploration or exploitation of natural
resources referred to in paragraph 2(f) of Article 5;
(g) for services referred to in paragraph 3 of Article 5.

4. The provisions of paragraphs 1 and 2 shall not apply if the
beneficial owner of the royalties, being a resident of a
Contracting State, carries on business in the other Contracting
State in which the royalties arise, through a permanent
establishment situated therein, or performs in that other State
independent personal services from a fixed base situated
therein, and the right or property in respect of which the
royalties are paid is effectively connected with such permanent
establishment or fixed base. In such case the provisions of
Article 7 or Article 14, as the case may be, shall apply.

5. The provisions of paragraphs 1 and 2 shall not apply if the
beneficial owner of the royalties, being a resident of a
Contracting State, carries on business in the other Contracting
State in which the royalties arise, through a permanent
establishment situated therein, or performs in that other State
independent personal services from a fixed base situated
therein, and the right or property in respect of which the
royalties are paid is effectively connected with such permanent
establishment or fixed base. In such case the provisions of
Article 7 or Article 14, as the case may be, shall apply.
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5. Royalties or fees for technical services shall be deemed to
arise in a Contracting State when the payer is that State itself,
a political subdivision, a local authority or a resident of that
State. Where, however, the person paying the royalties or fees
for technical services, whether he is a resident of a Contracting
State or not, has in a Contracting State a permanent
establishment or a fixed base in connection with which the
liability to pay the royalties or fees for technical services was
incurred, and such royalties or fees for technical services are
borne by such permanent establishment or fixed base, then such
royalties or fees for technical services shall be deemed to arise
in the State in which the permanent establishment or fixed base
is situated.

6. Royalties or fees for technical services shall be deemed to
arise in a Contracting State when the payer is that State itself,
a political subdivision, a local authority or a resident of that
State. Where, however, the person paying the royalties or fees
for technical services, whether he is a resident of a Contracting
State or not, has in a Contracting State a permanent
establishment or a fixed base in connection with which the
liability to pay the royalties or fees for technical services was
incurred, and such royalties or fees for technical services are
borne by such permanent establishment or fixed base, then such
royalties or fees for technical services shall be deemed to arise
in the State in which the permanent establishment or fixed base
is situated.

6. Where, by reason of a special relationship between the payer
and the beneficial owner or between both of them and some
other person, the amount of the royalties or fees for technical
services, having regard to the use, right or information for
which they are paid, exceeds the amount which would have been
agreed upon by the payer and the beneficial owner in the
absence of such relationship, the provisions of this Article shall
apply only to the last-mentioned amount. In such case, the
excess part of the payments shall remain taxable according to
the laws of each Contracting State, due regard being had to the
other provisions of this Convention.

7. Where, by reason of a special relationship between the payer
and the beneficial owner or between both of them and some
other person, the amount of the royalties or fees for technical
services, having regard to the use, right or information for
which they are paid, exceeds the amount which would have been
agreed upon by the payer and the beneficial owner in the
absence of such relationship, the provisions of this Article shall
apply only to the last-mentioned amount. In such case, the
excess part of the payments shall remain taxable according to
the laws of each Contracting State, due regard being had to the
other provisions of this Convention.


