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Read on . . .

THE DISTINGUISHING
CHARACTERISTICS OF |
HYDRIDS

An Indian company can be classified
a< a pannership under US tax law if
certain changes are made in s
memaorandum and articles of associ-
ation. These changes give it the
characreristics of a partnership mther
than a corporation. According to
Reg. 301. 7701-2 of the US Inter-
nal Revenue Code, there are 3 num-
ber of major characreristics found in
1 pure corporation which, taken
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be classified as a _
par[ners[’u'p under US
tax law if certain clmnges
are made in its
memorandum and
aricles of association
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N its previous issue, Touchdown India
liad carnied he first-part of “Exploring
the world of Hybrid Enriries”.
concluding part of the feature follows.

The

“together, distinguish it from other

arganisations. These are

(i) Associatcs,

(ii} an abjective w0 crry on busi-
ness and divide the gains
therefrom.

(7ii) continuicy of life,

(iv) centralization of manage-
ment,

(v) liabilicy for corporate debes

limit_l 10 corporate property,
and

(wi) free transferability of inter-
_ests.

The presence or absence of these
characteristics will depend upon the
facts in each individual case. How-
ever, since (i) and (ii) above are
common to corporations and part-
nerships, the determination of
whether an organization is a corpo-
ration will depend upon whether
there exists centealization of manage-
ment. continuiry of life, free tans-
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Centralization of
management exists if any
gmup n[ persons liac
u)nl‘mmng exclusive
aullmrit}f to make
managdement “decisions
(sucl*l as the Board of
Directors)
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ferabiliy of interesis, and limited
liability. Further, if it can be proved
that any rwo our of the above four
characieristics are non-existent in a
company, the company shall be
treated as a partnenship. In the In-
dian context, it thould be noted
thar such complex srructuring is
possible only in joint venture com-
panics that are private as opposed to
listed companies. These charucteris-
tics are explained below,

Centralization af management &isu_
if any group of persons has coninu-
ing exclusive authority 10 make
management decisions (such as the
Board of Direcrors). However, if one
were to have decentralized manage-
ment, it would connote that each
member would have powers o exe-
cute contracts on behalf of the can-
pany, whereas the direcrors authoricy
is to merely perfarm ministerial aces






