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9 he recent advance ruling in Natwest's case has caused quite a stir.
import of this ruling? Will the route of conduit companies continue to be used for
investment into India? Sapan Parekh onalyses all these issues in this article. The issue

-

Wﬁur Iis !he frue

of treaty shopping has been raised for the first fime in the Indian context of international law,

according to Sapan Parekh. Read on ..... -

Natwest advance

ruling has caused quite

a stir among foreign investors
and Indian professionals
involved in structuring invest-
ments into India via Mauritius.
The ruling concerned an appli-
cation by two Mauritian resident

he recent publi:
J cation of the

companies that were wholly-
ownrd subsidiaries of the
Nacwest Bank thar the dividends
received by them from their in-
vestment in HDFC Bank
would be raxed @ 5% under
the India-Mauritius treary where-

as the capital gains would not’

be taxable in India.

The application was rejected ov
the Advance Ruling Authorities
under section 245R(2) of the
Indian Incouie-tax Act stating
that the transaction was de-
signed prima facie for the avoid-
ance of income-tax. Despite the
overail dissent of several profes-
sionals with regard o the results

of the ruling, it must be admitted
thar the advance ruling does raise
the issue of treaty shopping —
perhaps for the first time in the
Indian context of international rax

law.

Treary shopping is the international
tax plianer's most prized tool and
although several countries such as
the U.S. have strong andi-treaty
shopping legislation incorporated
not only in their domestic laws but
also in che treaties, it is still an
avenue that is open to exploiration.
One of the ways by which treary
shopping occurs is when 2 resident
of a third state uses the treary that
exists berween say Country A and
Country B in order to take advan-
tage of the provisions of .hat treaty.
In effect, the third country resident
cicates an enticy in Country B to
receive income from Country A. For
example, the tax treaty between
India and Mauricius provides for a
low withholding tax rate of 5% in
cerrain cases, whereas the UK- India
treaty provides for a tax rate of
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15%. In cffect, there is a saving of
10% tax cn dividends if che
Mauritius treary is used instead of
the UK - India creaty. The
UK company in the above example
sets up a Maurician subsidiary (com-
monly referred to as a “conduit
company”) with the sole objective
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